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REPORT OF THE 
ATTORNEY 
GENERAL 


To His Excellency, 
Charles W. Bryan, 
Governor of Nebraska. 
Sir: 


I have the honor to transmit herewith the biennial report of 
the attorney general for the biennium from January 5, 1933 
to January 8, 1935. 


It is customary in such a report to touch in narrative form 
upon some of the principal occurrences during the period and 
to make recommendations for reforms and improvement, in so 
far as the experience of the attorney general has shown the need 
for such reforms. 


The record of this office during the two years that I have 
held office is quite fully set forth in the details of the report. It 
is unnecessary to repeat those details in a report of this nature. 
T believe that in handling the legal affairs of the State I have 
had, at least a normal amount of success, both in court actions 
and in administrative affairs. The credit for this success should 
go largely to my able and loyal assistants, Mr. George W. Ayres, 
Mr. Paul P. Chaney, Mr. C. G. Perry, Mr. Wm. C. Ramsey, Mr. 
Daniel Stubbs, Mr. Edwin Vail and Mr. Wm. H. Wright. 


The demands made upon the time of the attorney general 
are so exacting that it has been difficult for me to give the personal 
attention which I like to devote to litigation for which I am 
responsible. The work that has been done in this office, of a strict- 
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ly legal nature, has been done largely by the assistants above 
named, although in so far as other official demands permitted, 
I have earnestly devoted my time to litigation on behalf of the 
State. 


CRIME 


It is difficult to make any specific recommendations for re- 
form or improvements for the solution of our present extremely 
difficult problems in this connection. I would classify such re- 
commendations as I have to make under the headings of (First) 
enforcement officers, (Second) prosecuting officers, and (Third) 
criminal procedure. 


Enforcement Officers. 


There is no substitute for a capable and efficient body of 
enforcing officers. I would recommend that the present local 
enforcement of law be supplemented by a body of trained state 
officers, operating under the dirction of the Governor in the State 
Sheriff’s office. The appropriation made by the legislature for 
the operation of this office is so woefully inadequate that the 
persons in charge of it have been unable to show their true ability 
to solve crimes and capture ciriminals. I would strongly urge 
that a very much larger appropriation be made, so that an effi- 
cient force of deputy state sheriffs could be organized to cover 
the State and to cooperate with the county authorities in all mat- 
ters of major crime, including of course, bank robbery and other 
crimes committed by violence or the threat of violence. 


Prosecuting Officers. 


Our statutes are built upon the theory of local power and 
responsibility, although the attorney general is given the power 
in any county to do all in such county that a county attorney 
could do. The appropriation given to the attorney general’s 
office is not sufficiently great so that he can organize a force of 
prosecutors to supplant the county attorneys, even if he should 
so desire. I am not recommending, under our present system, 
that this be done. I have loyally tried to cooperate in carrying 
out the system above described and it has beeen my policy never 
to interfere in a criminal matter in any county unless either 
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the county attorney requests assistance, or I am convinced that 
the county attorney is not doing his duty. This has been my 
declared policy and I am glad to report that in no instance 
have I been compelled to act on the theory that the county at- 
torney was not doing his duty, but on the contrary, in every case 
in which the attorney general’s office assisted in the prosecution, 
it was at the request and with the fullest cooperation from the 
county attorney. 


It may be that the time is not ripe for the recommendation 
which I am about to suggest. I feel, however, that a system of 
district attorneys, operating under the direction of the attorney 
general, would make for the better enforcement of the criminal 
law. I would suggest that these district attorneys be appointed 
by the attorney general with the approval of the district judge 
or judges of the districti where the district attorney would be ap- 
pointed to serve. I believe that such a method would bring about 
a more efficient and even enforcement of the law at less ex- 
pense to the taxpayers; and it would provide a solution of the 
present difficulties relating to criminal appeals. 


Criminal appeals are handled on behalf of the State by the 
attorney general’s office and in practically all instances the actual 
trial of the case, including the information or indictment and all 
preliminary steps, have been prepared by the county attorney 
without consultation with or assistance from the attorney 
general’s office. I have at all times been glad to render assistance 
to county attorneys in all such steps of their proceedings, but 
unfortunately this offer has not been taken advantage of in 
many instances where pitfalls might have been avoided had the 
county attorney consulted this office. 


Criminal Procedure. 


Our criminal procedure is made the target of many criti- 
cisms by lawyers and by laymen. It has, of course, been develop- 
ed out of the experienc of many generations and should not be 
lightly abolished. I believe, however, that the model code of 
criminal procedure drafted and proposed by the American Law 
Institute should be adopted, both because it would simplify 
criminal procedure and because it would give the prosecution a 
fair chance as against the highly technical and often obstructive 
tactics of the attorneys for the persons accused. 
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This code was drafted by experts in criminal procedure both 
from the point of view and theory of practice. 


PARDONS AND PAROLES 


This subject is one in which I have taken a great interest 
while I have been a member of the Board of Pardons and Paroles. 
I am heartily in favor of the present system and I believe that a 
wise and careful administration thereof will assist in the reform 
of criminals, thereby operating to a large extent as a crime pre- 
ventive measure. I believe that the Board as at present organized 
is a splendid one and will go far toward carrying out the purpose 
of the parole act. 


The greatest care and patience is necessary in selecting those 
persons who should be paroled and with the efficient help of 
Mr. N. T. Harmon, I believe that the Board has operated success- 
fully and in accordance with the purpose of the act. 


It is important also to follow up all cases and keep in close 
touch with the persons released under parole. In some instances 
a longer period of parole than the usual nine months would be 
desirable, if individual attention could be given to the cases. 


I would recommend, first, that a competent psychiatrist be 
employed by the Board to advise the Board upon the mental 
aspects of the cases submitted and, second, that two or more 
deputy parole officers be employed to operate under the direc- 
tion of the chief parole officer and to make personal calls upon the 
parolee. This would involve the expenditure of more money, but as 
is the case of a large police force, it would be money economically 
spent, since I am convinced that it would result in the reduction of 
the State’s crime bill. 


NEBRASKA STATE RAILWAY COMMISSION 


This office has furnished such aid and assistance to the 
Nebraska State Railway Commission as has been requested by 
them. The time of a member of the Attorney General’s force has 
been placed at their disposal and all requests for opinions, at- 
tendance on hearings, and advice on such matters as desired, 
haye been promptly honored. This office has also undertaken to 
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defend in courtj all litigation in which the Commission’ has been 
interested and has also prosecuted on its behalf all litigation 
which has been requested by the Commission. 


Amongst important litigation which has been handled may 
be mentioned the Omaha taxicab case, in which the action 
of the Commission in taking jurisdiction over common carrier 
taxicabs within the city of Omaha was sustained by the Supreme 
Court. 


One of the most important functions of the work of the 
Railway Commission is the prosecution and defense of complaints 
before the Interstate Commerce Commission affecting interstate 
rail shipments. 


One of the most important cases in which the Commission has 
been interested and for which this office has furnished counsel has 
been the prosecution of the grain rate case, Docket 17,000, part 2. 
This case has just been decided by the Interstate Commerce Com- 
mission after several years spent in taking testimony in all parts 
of the country. It involved the entire grain rate structure of 
the country and is of immense importance to the producers of 
Nebraska. By the present decision inbound or gathering rates 
on grain from Nebraska points to the primary markets at Omaha 
and Kansas City are reduced approximately 20% on an average. 
This should mean the saving of many hundreds of thousands of 
dollars to our grain producers. In this connection this office also 
gave attention to the matter maintaining the parity of our pri- 
mary market at Omaha with other primary markets, particularly 
Kansas City, which was seeking to gain an advantage over Omaha 
for the benefit of Kansas producers. 


BREAD LAW 


One of the outstanding achievements during the past two 
years was the affirmance by the United States Supreme Court of 
our Nebraska 1931 legislation relating to standard weight of 
loaves of bread. Since 1921 it has been the settled policy of 
the State of Nebraska to require loaves of bread to be of standard 
weight, thereby protecting the purchaser of bread against short 
weights, and protecting the honest bakers against unfair competi- 
tion. The 1921 law and the 1927 law were respectively held un- 
constitutional. It was my good fortune to have the privilege 
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of appearing in the United States Supreme Court in defense of 
our 1981 legislation, and this was sustained by that court. 


COMMUNISTIC ACTIVITIES 


It has been my settled policy to foster and favor free speech, 
while at the same time suppressing all forms of violence. The 
depression has, naturally, increased the appeal of the communis- 
tic and un-American agitators, with the result that from time 
to time there have been outbreaks of violence. In each of such 
instances I have cooperated with the county authorities in speedy 
and vigorous prosecutions. Noteworthy in these prosecutions are 
those in Wilbur in the Spring of 1933 and in Loup City in the 
spring and summer of 1934. In each case the prosecution was 
successful and the outbreaks of violence ceased. In each case 
the violence was the result of agitation by outside agencies and 
not the reflection of the spirit of the community. 


I believe that, as a result of these prosecutions we have had a 
minimum amount of disorder in the state and that we have avoid- 
ed such unfortunate occurrences as have happened in some of our 
neighboring states. 


I am firmly convinced that no attempt should be made to 
suppress freedom of speech, which affords a safety valve or out- 
let to discontent; but that the authorities should at all times be 
ready to curb violence when it breaks out. 


IRRIGATION 


It has been my good fortune to be able to assist the Depart- 
ment of Roads and Irrigation in many particulars in maintaining 
order in the administration of the waters of the State. There 
have been very grave difficulties, due to the drought and the fail- 
ing water supply, which required the closing down of many 
ditches which have been operating until the present time, but a 
shortage of water made acute the situation which has been a dif- 
ficult one for many years in connection with the Mitchell Irriga- 
tion District; and I am happy to report that the district court 
of Scotts Bluff County has recently held that the Mitchell Irriga- 
tion District must comply with our state laws and must not take 
water, except in the order of its priority. I believe that this decis- 
ion will do a great deal toward an orderly administration of the 
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waters of the North Platte River and toward obtaining the co- 
operation of all districts in obeying the law of priority. 


INTERSTATE WATER CONTROVERSIES 


During the time that I have held office there have been two 
main subjects of interstate controversy, namely: the claims of 
Colorado to the right to divert the head waters of the North 
Platte River for the purpose of irrigation in another water- 
shed, and likewise, the Wyoming controversy, which is the 
subject matter of a law suit which I have commenced in the 
United States Supreme Court. 


With regard to the first: The claims of Colorado now seem 
to be dormant. I had the honor to be one of the commission 
representing Nebraska at conferences in Denver and in Washing- 
ton, in which Colorado vigorously pressed its claims. We have 
not yielded an inch in maintaining Nebraska’s interests and I 
believe that in the event of any further claims on the part of 
Colorado, Nebraska can continue to maintain her priorities and 
that they will not be ultimately diminished, provided the same 
watchfulness is continued that has been the policy of the Depart- 
ment of Roads and Irrigation for many years. In relation to 
Wyoming, it became my duty in September 1934 to commence a 
suit in the United States Supreme Court. This suit has only 
just been commenced and it will probably take several years be- 
fore its completion. It became necessary for the reason that the ac- 
tual and threatened acts of Wyoming substantially diminished 
the flow of the river to the detriment of many priorities in Ne- 
braska, which are earlier than the Wyoming ones which are now 
being operated and which are earlier than the Wyoming projects 
now being developed. There are three main objects of this suit: 


First. To bring about cooperation on the part of the state 
irrigation administrators of Wyoming so that in the administra- 
tion of the river they will not allow Wyoming irrigators with 
later priorities to take water where it is needed in Nebraska for 
priorities earlier than those of such Wyoming irrigators. 


Second. In order to prevent the storage of water in the 
Pathfinder and Guernsey reservoirs when the water is needed in 
Nebraska by direct flow appropriators whose priorities are 
earlier than the priorities established for the two reservoirs 
respectively. 
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Third. In order to prevent the establishment of a priority 
date of 1904 for the Casper-Alcova project which has been com- 
menced only within the last year. 


In my opinion, each of these objectives must be accomplished 
or Nebraska’s irrigation will substantially suffer. If Nebraska 
were to sit by and allow Wyoming to continue to enforce its plans 
and its present practices, in my judgment there would be little 
or no water left for Nebraska. 


CONCLUSION 


In conclusion, I wish again to express my gratitude to the 
staff of my office which has so loyally cooperated in every respect 
in everything that I have done. 


I have had the most cordial relations with all departments of 
the State anl likewise with such Federal authorities as have been 
in touch with my office. I have enjoyed the two years term of 
office. 


I cannot, however, conclude this report without referring to 
the matter of the salary. The attorney general’s office must re. 
present the State in all types of litigation and in doing so fre- 
quently must oppose lawyers whose earning power is many times 
that of the salary of the attorney general. The State should 
have attorneys who are as capable as those who oppose it in its 
various litigation. I feel that, the action of the last legislature 
in attempting to reduce the salary of the attorney general to 
$4,000.00 a year was extremely short-sighted and in the long 
run, if sustained by the courts, will cause loss to the State. In- 
stead of being reduced, the salary of the attorney general should 
be increased to not less than $7,500.00 a year. This would be 
little enough in view of the tremendous responsibilities and the 
type of work which must be done. 


Respectfully submitted, 
Paul F. Good, 


Attorney General. 
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CASES IN THE SUPREME COURT OF NEBRASKA FROM JAN- 
UARY 5, 1933 TO DECEMBER 15, 1934, DATE OF THIS 
REPORT, IN WHICH THE ATTORNEY GEN- 

ERAL APPEARS AS COUNSEL 


County of Adams, Nebraska, No. 28640, Adams County. Inheri- 
tance. Reversed and dismissed— 252 N. W. 826. 


Barnes v. State, No. 28552, Nemaha County, Breaking and enter- 
ing. Modified and affirmed. Motion for rehearing overruled.—248 N. 
W. 381; 124 Neb. 826. 


Benton v. State, No. 28349, Scotts Bluff County. Manslaughter. 
Affirmed.—247 N. W. 21; 124 Neb. 485. 


Boggs v. State, No. 29157, Adams County. Embezzlement. Ar- 
gued and submitted. 


Bordeau v. State, No. 28691, Seward County. Murder in Second 
Degree. Affirmed.—249 N. W. 291. 


Brainard v. State, No. 29078, Kearney County. Liquor. Affirmed. 
—256 N. W. 874. 


Bramlett v. State, No. 29326, Douglas County. Contributing to 
delinquency of a minor. Pending. 


Bright v. State, No, 28752, Madison County. Carrying concealed 
weapons, Affirmed.—252 N. W. 386. 


Brown vy. State, No. 28713, Furnas County. Second Degree Mur- 
der. Affirmed.—250 N. W. 67. 


Bulwan v. State, No. 29187, Fillmore County. Burglary. Modified 
and affirmed.—255 N. W. 559. 


Burnham y, State, No. 29042. York County. Liquor (Second 
offense). Affirmed.—255 N. W. 48. 3 


Carlsen v. State, No. 28976, Lancaster County, Forgery, Affirmed. 
—254 N. W. 744. 
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Carlsen v. State, No. 29489, Lancaster County. Forgery, Argued 
and Submitted. 


Clarke v. State, No. 28782, Kearney County, Liquor, Affirmed. 
—250 N. W. 551. 


Cohen Bros., Inc. v. James P. Spearman, Clerk of the County 
of Sarpy, Nebraska, et al., (Original) Injunction, No, 29242, Injunction 
allowed.—255 N. W. 557. 


Re Application Curtailment Bus Service, O. & C. B. St. Ry. Co. 
y. City of Omaha, No. 28966, Douglas County, Affirmed.—252 N. W. 
407. 


Day v. Walker as member Board of Barber Examiners, et al, 
No. 28747, (Original), Declaratory Judgment. Judgment for plain- 
tiff.—247 N. W. 350, 124 Neb. 500. 


Dean v. State, No. 29398, Lancaster County, First Degree Mur- 
der. Pending. 


Dobry v. State, No. 29358, Colfax County. First Degree Mur- 
der. Pending. , 


Dotson v. State, No. 29085, York County, Bank Robbery. Dis- 
missed. 


Dimmel v. State, No, 29276, Wayne County, Libel, Argued and 
submitted. 


Douglas (County of), Impleaded with State of Nebraska and 
The School District of Omaha v. Shannon (Metropolitan Utilities 
Dist.) No. 28675, Douglas County, Distribution of Taxes, Reversed 
and remanded.—252 N. W. 199. 


Ben H. Fast v. State, No. 29415, York County, Third offense 
liquor violation. Pending. 


Jacob J. Fast v. State, No. 29416, York County, Possession of 
liquor. Pending. 
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Feelhaver v. State, No. 29286, Dixon County, Hog Stealing. 
Petition in error dismissed at cost of plaintiff. 


Fields v. State (see Brown v. State), No. 28787, Furnas County, 
Second Degree murder, Affirmed.— 


Flannigan (Michael J.) v. State, No. 29089, Brown County, For- 
gery, Affirmed.—256 N. W, 321. 


Flannigan (Micheal J.) v. State, No, 29194, Brown County, For- 
gery, Affirmed.—256 N. W. 323. 


Flannigan (James C.) v. State, No. 28504, Holt County, Accepting 
deposits in insolvent bank. Affirmed.—249 N, W. 609; 125 Neb. 163. 


Flannigan (John M.) v. State, No, 28548, Holt County, Viola- 
tion of banking laws, affirmed.—250 N. W. 908; 125 Neb. 519. 


Flannigan (A. E.) v. State, No. 28508, Rock County, False 
Statements in re Bank, Reversed and remanded.—248 N. W. 92; 124 
Neb. 748. 


Foreman v. State, No, 28851, Dawson County, Violation Bank- 
ing Laws; Apr. 10, 1934 Affirmed in part and in part reversed and 
dismissed. 253 N. W. 89; Nov. 13, 1934, reversed and remanded.— 


Fork v. State, No. 29173, Cuming County, First Degree Murder, 
Appeal dismissed. 


Froding, Waldon, and Froding, Leonard v. State, No, 28761, 
Madison County, Robbery, Affirmed.—250 N. W. 91. 


Galloway v. State, No. 29160, Douglas County, Libel, Argued 
and submitted, 


Goldman v. State, No, 29133, Douglas County, Obtaining Money 
Under False Pretenses. Pending. 


Gutru v. State, No, 28571, Madison County, Violation of Bank- 
ing Laws, Motion for rehearing overruled. Former judgment of 
court modified—250 N. W. 913. 
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Havens v. State, No. 28786, Dawes County, Rape, Affirmed.— 
252 N. W. 800. 


Herbert v. State, No. 28616, Merrick County, Compensation, 
Affirmed, 


Hoagland v. State, No. 29219, Appeal, Habeas Corpus, Douglas 
County. Pending. 


Hogsett v. State, No. 28656, Chase County, Rape, Reversed and 
remanded.—251 N. W. 831. 


Hoover (Impleaded with Robbins) v. State, No. 28967, Lan- 
easter County, Violation of City Ordinance, Dismissed.—253 N. W. 
859, 


Hunter vy. State, No. 28351, York County, Bootlegging Liquor, 
Affirmed.—244 N. W. 924; 124 Neb, 27. 


Joseph v. State, No. 28734, Douglas County, False Reports, Ar- 
gued and submitted. 


Kline v. Dept. of Public Works, No. 28867, Thurston County, 
Injunction, Reversed and remanded.—253 N. W. 861. 


Kopp v. State, No. 28491, Holt County, Contempt, Affirmed.— 
246 N. W. 718; 124 Neb. 363. 


Kothe Estate et al. v. Gonsior (Escheat), No. 28580, Jefferson 
County, Determining Heirship, Dismissal allowed; appeal dismissed 
at costs of appellants. 


Krausgaard v, Michael Endres, et al, No. 28778, Lancaster 
County, Damages, Reversed and remanded.—N. W. 252-810. 


Larson (Erick) v. State, No. 29056, Keith County, Liquor, 
Affirmed.—253 N. W. 328. 


Larson (Wilbur) v. State, No, 28800, Nuckolls County, Rape, 
Reversed and remanded; motion for rehearing overruled;—252 N. 
W. 195. 
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Lee v. State, No. 28297, Lancaster County, Bank Robbery, 
Affirmed.—245 N. W, 445; 124 Neb. 165. 


Likens (also known as Lee Lycan) v. State, No. 29058, Keith 
County, Liquor, Affirmed.—253 N. W. 328. 


Lincoln Telephone and Telegraph Co. et al v. William Albers, 
as County Treasurer of Lancaster County of the State of Nebraska, 
No. 29111, (Original), Judgment for plaintiff—253 N. W. 429. 


Lorimer, et al v. State, No. 29198, Red Willow County, Un- 
lawful possession of intoxicating liquor, Affirmed, 256 N, W. 323. 


Luikart v. Bryan, No, 28320, Lancaster County (Appeal) Re- 
versed and remanded with directions.—243 N. W. 625. 


Lunsford y. State, No. 28643, Richardson County, Forgery, Re- 
versed and remanded.—247 N. W. 37. 124 Neb. 529. 


Lux (Burleigh) v. State, No, 28926, Saline County, Contempt 
of Court, Affirmed.—252 N. W. 897. 


Lyman-Richey Sand and Gravel Company v. C. & N. W. Ry. Co., 
et al, No. 29096, (Appeal—Railway Commission), Emergency Rate, 
Appeal dismissed—each party to pay own costs, 


MacDonald v. State, No. 28189, Douglas County, Obtaining 
Money Under False Pretenses, Affirmed.—246 N. W. 716; 124 Neb. 
332, 


Maryott v. State, No. 28340, Dodge County, Contempt, Re- 
versed and defendant discharged without prejudice to future ac- 
tion. 246 N, W. 343; 124 Neb. 274. 


Mayo v. State, No. 29055, Custer County, Assault, Affirmed.— 
254 N. W. 887. 


Moeller, McPherrin & Judd v. William H. Smith, State Tax 
Commissioner of Nebraska, and Sam K. Greenleaf, County Assessor 
of Douglas County, Nebraska, No. 29255, (Original) Judgment for 
plaintiff—255 N. W. 551. 
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Moore v. State, No. 28924, Morrill County. Liquor. Revocation 
of Parole. Affirmed.—251 N. W. 117. 


Moreumb v. State, No. 28618, Red Willow County. Assault. Af- 
firmed.—248 N. W. 807; 125 Neb, 42. 


Moredick v. C. & N. W. Ry Co., No. 28658, (Nebr. State Rail- 
way Commission), Full crew law. Reversed and remanded.—252 N. 
W. 459. 


Mortensen v. State, No. 29146, Nuckolls County, Possession of 
Liquor, Affirmed.—255 N, W. 557. 


Newcomb v. State, No. 29427, Sheridan County. Second Degree 
Murder. Pending. 


Newman vy. Department of Public Works of the State of Ne- 
braska, No. 28469, York County, Appropriation of land, re-location 
and reconstruction. Affirmed.—248 N. W. 94; 124 Neb. 684. 


Northwestern Bell Telephone Company v, Nebraska State Rail- 
way Commission, No. 29312 (Appeal—Nebr. State Railway Com- 
mission); Cause advanced and set for hearing session beginning Jan. 
21, 19385. 


Northwestern Mutual Life Insurance Company v. Frank Nordhues 
et al, Impleaded with State of Nebraska, No. 29335, Cedar County. 
Foreclosure. Pending. 


Parmenter v, State, No. 29098, Dodge County. Embezzlement. 
Proceedings dismissed. 


P. F. Petersen Baking Company v. Bryan, No. 28356, Lancaster 
County, Bread Weight Bill—Injunction, Affirmed—Mandate from U. 
S. Supreme Court filed—247 N. W. 39; 124 Neb. 464. 


Publix Cars, Inc. v. Yellow Cab & Baggage Company and Peoples 
Cab Inc., No. 29482 (Nebraska State Railway Commission). 


Publix Cars, Inc., Checker Cab Co., Inc., and Safeway Cabs, Inc., 
v. Yellow Cab & Baggage Co., Omaha & Council Bluffs Street Rail- 
way Company and Peoples Cab Inc., No. 29356, (Nebraska State 
Railway Commission.) 
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Retail Section of the Chamber of Commerce of Plattsmouth, 
Nebraska, v. William G. Kieck, as County Attorney of Cass County, 
Nebraska, No. 29037, Cass County, Injunction, Reversed and dis- 
missed. 


Rivette v. State, No. 29399, Lancaster County, First Degree 
Murder. Pending. 


Rogers v. J. B. Morgan, County Clerk of Lancaster County, No. 
29280, Lancaster County, Injunction, Affirmed.—256 N. W. 1. 


Ruhl v. State, No. 29202, Thayer County, Non-payment of 
Alimony, Argued and submitted. 


Sack, et al v. Nebraska Continental Telephone Company, No. 
28994, (An appeal from Nebraska State Railway Commission) ; appeal 
dismissed at costs of appellant. 


Samuels v. State, No. 29086, York County, Liquor, Cause con- 
tinued to session beginning January 7, 1935. 


Scott v. State, No. 28511, Lancaster County, Burglary, Motion 
of defendant in error to dismiss sustained: petition in error dis- 
missed at costs of defendant in error. 


Sinner v. State, No, 29329, Clay County, Mutilating, Court 
Docket; Pending. 


Skidmore v. State, No. 29057, Keith County, Liquor, Affirmed. 
—253 N. W. 328. 


Smith (Don) v. State, No. 28658, Furnas County, Driving Auto- 
mobile while Intoxicated, Affirmed.—247 N, W. 421; 124 Neb. 587. 


Smith (Stoy) v. State, No. 29110, York County, Statutory Rape, 
Argued and submitted. 


Spain v. State, No. 28648, Lincoln County, Robbery, On Applica- 
tion of plaintiff in error, proceedings in error dismissed. Mandate 


to issue forthwith. 


State of Nebraska v. Commercial Casualty Insurance Company, 
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No. 28520, Lancaster County, Breach of Contract, Affirmed.—248 
N. W. 807; 125 Neb. 43. 


State of Nebraska vy. County of Cheyenne, No. 29036, (Original) 
Collection of Gasoline Tax, Judgment for plaintiff—256 N. W. 67. 


State of Nebraska v. Jack Mann, et al, No. 29256, Douglas 
County, Injunction, Motion of Appellant to advance denied, 


State of Nebraska ex rel. Henry J. Beal, County Attorney of 
Douglas County, acting for and on behalf of Douglas County, Ne- 
braska, and the Board of County Commissioners of Douglas County, 
Nebraska, v. Otto J. Bauman, Treasurer of Douglas County, Ne- 
braska, No. 29150, (Original) Argued and submitted. Writ allowed. 
254 N. W. 256. 


State of Nebraska ex rel. Charles H. Driscoll, v. Harry R. Swan- 
son, Secretary of State, No. 29401, (Original) Mandamus. Writ 
denied. 256 N, W. 872. 


State of Nebraska ex rel. Paul F. Good, Attorney General v. 
Lester C. Black, No. 28754, (Original), disbarment. Judgment of 
disbarment. 251 N. W. 109; 


State of Nebraska ex rel, Paul F. Good, Attorney General, and 
Rush C, Clarke, County Attorney of Scottsbluff County, Nebraska 
v. Eugene J. Berg, Harry T. Johnson and J. E. Buell, No. 29247, 
(Original) Quo Warranto. Decree entered. 


State of Nebraska ex rel. Paul F. Good, Attorney General v. 
Harry P. Conklin, (Original) Quo Warranto, Dismissed. 255 N. W. 
925. 


State of Nebraska ex rel. Paul F. Good, Attorney General, v. 
Cooper, No. 29084, (Original) Disbarment, Pending. 


State of Nebraska ex rel. Paul F. Good, Attorney General, v, Jos. 
M. Fitzgerald, No. 28814, (Original) Disbarment. By order of court 
defendant reprimanded and suspended from practice for three months. 


State of Nebraska ex rel. Paul F. Good, Attorney General, v. 
Richard H. Hagelin, No. 29119, (Original) Disbarment; Suggestion 
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of death of defendant noted. Motion of plaintiff to dismiss sustained. 


State of Nebraska ex rel. Paul F. Good, Attorney General, v. 
Rudolph Kuester, doing business under style and firm name of 
Central Distributing Company; The Nelson Lumber and Supply Com- 
pany and Commercial State Bank, Grand Island, Nebraksa, No. 
29389, Hall County, Injunction, Pending. 


State of Nebraska ex rel. Paul F. Good, Attorney General v. 
G. P. Spence, C. W. Herner, G. R. Woods, L. H. Held, and H. Neville, 
No. 29163, (Original), Quo Warranto, Decree entered. 


State of Nebraska ex rel. Joseph F, Kaspar v. Frank Lehmkuhl, 
as County Clerk of Saunders County, Nebraska, No. 29391, (Orignial) 
Mandamus, Writ denied. Motion for new trial and rehearing filed. 


State of Nebraska ex rel. Walter Loseke, v. Charles B. Fricke, 
et al. No, 29193 (Original), Quo Warranto, Motion for judgment 
on pleadings denied; cause dismissed. 254 N. W. 409. 


State of Nebraska ex rel. National Surety Corporation v. William 
B. Price, Auditor of Public Accounts, Hall, Swanson, et al. (Im- 
pleaded with Homer L. Kyle, Administrator) No. 29357, Lancaster 
County, Mandamus. Pending. 


State ex rel. C, A. Randall, Member of the Nebraska State Rail- 
way Commission v. George E, Hall, Treasurer of the State of Ne- 
braska, No. 28902 (Original) Mandamus. Judgment for relator.— 
249 N. W. 756. 


State of Nebraska ex rel. C, A. Sorensen, Attorney General 
v. Barney M, Gill, No. 28229, (Original) Disbarment, Motion of 
Defendant to confirm report of referee and dismiss complaint sus- 
tained, 


State of Nebraska ex rel. C. A. Sorensen, Attorney General v. 
Claude Golding, No. 28684, (Original) Disbarment, Judgment of 
disbarment. 


State of Nebraska ex rel. C. A. Sorensen, Attorney General y. 
Lawrence B. Goldman, No. 28593, (Original) Disbarment, Judg- 
ment of disbarment. 255 N. W. 32. 
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State of Nebraska ex rel. C, A. Sorensen, Attorney General v. 
Rolland F. Ireland, No. 28228, (Original) Disbarment, Judgment 
of disbarment. 251 N. W. 119; 125 Neb, 570. 


State of Nebraska ex rel. C. A, Sorensen, Attorney General v. 
George S. Kennedy, No. 28226, (Original) Disbarment, Judgment 
of disbarment. 248 N, W. 314; 124 Neb. 789. 


State of Nebraska ex rel, C. A, Sorensen, Attorney General v. 
Scott Millard, No. 28227, (Original) Disbarment, Judgment of dis- 
barment. Petition of defendant for reinstatement filed. Resistance 
of Attorney General Paul F. Good to application of defendant for 
reinstatement filed. 


State of Nebraska ex rel. C. A, Sorensen, Attorney General, v. 
Nebraska State Bank of Norfolk, No, 28592, Claim for guarantee 
fund assessment. Judgment for defendant. Submitted to Supreme 
Court for affirmance of judgment of District Court. Dismissed. 

State of Nebraska ex rel. C. A. Sorensen, Attorney General, v. 
J. C. Robinson, No. 28295, (Original) Disbarment, Petition for rein- 
statement sustained; defendant reinstated as attorney and coun- 
selor at law. . 


State of Nebraska ex rel. C. A. Sorensen, Attorney General, v. 
Ralph J. Scoville, No. 28225, (Original) Disbarment, judgment of 
disbarment. 243 N. W. 269. 


State of Nebraska ex rel. C, A. Sorensen, Attorney General v. 
Thurston State Bank, Thurston, Nebraska, E. H. Luikhart, Re- 
ceiver; Heinrich Johnson and John T. Krusemark, No. 28570, Thurs- 
ton County, claim, Reversed and remanded. 249 N, W. 90. 


State of Nebraska ex rel. C. A, Sorensen, Attorney General v. 
Frank Warner, No, 28230 (Original), Disbarment, Dismissed. 


State of Nebraska upon the relation of the City of Columbus, 
Nebraska, v. William B. Price, Auditor of Public Accounts, No. 29241, 
Lancaster County, Mandamus. Reversed and remanded. 254 N. W. 
889. 


State of Nebraska upon the relation of Paul F. Good, Attorney 
General, and J. H. Falloon, County Attorney of Richardson County, 
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Nebraska, v. Ora O. Marsh, No. 28732, (Original) Quo Warranto, 
Pending. 


State of Nebraska on the relation of G. B. Ira and R. E. Kriz 
v. Adamson, County Judge of Boyd County, Nebraska, No. 28755, 
Boyd county, Nebraska, Mandamus. Reversed and remanded with 
directions, 250 N. W. 559. Motion for new trial overruled. 


State of Nebraska on relation of Eugene D. O’Sullivan v. Harry 
R. Swanson, as Secretary of State of the State of Nebraska, No. 
29406 (Original) Mandamus, Writ denied. 


Stull v. Department of Roads and Irrigation, No. 29366, Cass 
County, Condemnation, pending. 


Charles W. Taylor, Supt. of Public Instruction v. School Dis- 
trict of the City of Lincoln, in the County of Lancaster, State of 
Nebraska, (Impleaded with School District No. 1, Sarpy County, 
Nebraska; School District No. 40, Sarpy County, Nebraska, School 
District No. 71, Dawes County, Nebraska, School District of Omaha 
in the County of Douglas, State of Nebraska, No. 29230, Lancaster 
County, Declaratory Judgment, Argued and submitted. 


Thimgan v. State, No, 29002, Lancaster County, Damages—lIn- 
fringement of Patent, Dismissed; Order of U. S. Supreme Court de- 
nying Writ of Certiorari, filed —251 N. W. 837. 


Torgeson, Receiver of the Bridgeport Bank v. Department of 
Trade and Commerce of the State of Nebraska, No. 29012, Lan- 
easter County, Claim, Reversed and remanded; motion for rehear- 
ing overruled. 254 N. W. 735, 


Torgeson, Receiver of the Bridgeport Bank v. Department of 
Trade and Commerce of the State of Nebraska, No. 29018, Lan- 
easter County, Claim, Reversed and remanded; motion for rehear- 
ing overruled.—254 N. W. 740. 


Treppish v. State, No. 28781, Holt County, Murder Second De- 
gree, Reversed and remanded, 252 N. W. 388. 


Trosper v, State, No. 29212, Frontier County, Blackmail, Pend- 
ing. 
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Uerling v. State, No. 28680, Adams County, Forgery, Affirmed. 
250 N. W. 248. Motion for rehearing overruled. 


Verbeck v. State, No. 29121, Nuckolls County, Possession of 
liquor, Affirmed. 256 N. W. 43. 


Vinciquerra v. State, No. 29062, Douglas County, Second De- 
gree Murder, Reversed and remanded. 256 N. W. 78. 


Re Application of Sutherland Lodge No. 312, I. 0. O. F. v. Board 
of Equalization in and for the County of Lincoln, Taxation, No. 28955, 
Lincoln County, Reversed and remanded. 252 N, W. 313; 125 Neb. 841. 


Re Masonic Temple Craft, Trustee of Platte Valley Lodge No. 
32, A. F. & A. M., Euphrates Chapter No. 15, Royal Arch Masons, 
and Palestine Commandery No. 13, Knights Templar v. Board of 
Equalization in and for County of Lincoln, State of Nebraska, No. 
28957, Lincoln County, Taxation, Reversed and remanded. 252 N. 
W. 318; 125 Neb, 841. 


Re Application North Platte Lodge No. 985, B. P. O. E. v. Board 
of Equalization in and for County of Lincoln, State of Nebraska, 
No. 28954, Lincoln County, Taxation, Reversed and remanded. 
252 N. W. 318; 125 Neb, 841. 


Re Application Walla Walla Lodge No. 56, I. O. O. F. v. Board 
of Equalization in and for the County of Lincoln, State of Nebraska, 
No, 28956, Lincoln County, Taxation, Reversed and remanded. 252 
N. W. 313; 125 Neb. 841. 


Yellow Cab & Baggage Company, Omaha & Council Bluffs Street 
Ry. Co. v. Publix Cars, Inc. No. 28470, Appeal from Nebraska State 
Railway Commission, App. 9601, Affirmed. 252 N. W. 80, 126 Neb. 
138. 


Young v. State, No. 29203, Douglas County, Shooting with in- 
tend to wound, Affirmed. 256 N. W. 908. Motion of Plaintiff in 
error for rehearing with briefs in support filed. 
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CASES IN DISTRICT COURT OF NEBRASKA FROM JANUARY 5, 
1933, TO DECEMBER 15, 1934, DATE OF THIS REPORT, 
IN WHICH THE ATTORNEY GENERAL 
APPEARS AS COUNSEL. 


In re appeal Accident Life Insurance Co., Nebraska Life Agency 
Managers Association v. Occidental Life Insurance Company of Los 
Angeles, et al., Lancaster County. Appeal from decision of Insur- 
ance Commissioner. License of defendant revoked for 6 months, 
Licenses of Agents revoked for various lengths of time, 


Aetna Life Insurance Company v. Hakel, Boyd County. Mort- 
gage foreclosure. Pending. 


Allen v. Department of Public Works. Gage County. Condem- 
nation. Judgment for Plaintiff. 


Ayers, et al. vy, Hubka, et al. Gage County. Injunction. Pend- 
ing on demurrer, 


Beckner v. State. Lancaster County. Habeas Corpus. Order 
returned for hearing before Insanity Board of Cass County. 


Bliss, etc. v. Bryan, et al. Lancaster County. Injunction to es- 
tablish liens of depositors’ adjudicated claims. Judgment for de- 
fendant. Appealed to Supreme Court. Reversed. (1931-1932) 
1984, Motion for judgment on mandatem waiver of error, etc., sus- 
tained. 


Blome v. Pavlat, et al, Cheyenne County. Intervention of state 
to deny plaintiff’s petition to detach land from village of Dalton. 
Pending. 


Bloor et al. v. State. Sherman Co., Riot. Pending. 


Board of Trustees of Bellevue College v. Geis, et al. Sarpy 
County. Suit for distribution of permanent endowment fund of 
Rellevue College and Alumni and Ex-Students Endowment Fund, 
respectively. Pending. 


Boeing Air Transport v. Stebens, et al. Lancaster County. In- 
junction. Previous decree modified. 
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Bolton v. Department of Roads and Irrigation. Lancaster County. 
Compensation. Lump sum settlement. 


Brady v. Conklin. Buffalo County. Accounting and injunction. 
Pending. 


O. J. Burman, d/b as Burman Oil Service vs. Geo, E. Hall. Ap- 
peal from the County Court of Buffalo County re payment of gas- 
oline tax. Pending. 


Capitol Beauty School v. P. H. Bartholomow, et al. Lancaster 
County. Temporary injunction granted. Pending. 


Carl C. Carlsen v. State of Nebraska. Lancaster County. For- 
gery. Conviction. Appealed to Supreme Court. Affirmed. 254 
N. W. 744. 


Carl C. Carlsen v, State of Nebraska. Lancaster County. Peti- 
tion for writ of coram nobis. Writ denied, Appealed to Supreme 
Court of Nebraska. 


Chicago, St. Paul, Minneapolis & Omaha Railway Co. v. Depart- 
ment of Public Works. Cedar County. Injunction. Settled in part. 
Pending. 


Coffee v. Department of Roads & Irrigation. Sioux County. 
Injunction. Pending. 


Consumers Oil Company v. Stebbins, et al. Lancaster County. 
Gasoline Tax. Dismissed, 


Cook v. State. Washington County. Damage suit authorized by 
1988 Legislature. Argued and submitted. 


Crete Mills v. Nebraska State Board of Agriculture, Lancaster 
County. Collection of note against Nebraska State Fair Board. Pend- 
ing. 


Dailey v. State. Lancaster County. Damages, Pending. 


Davis v. State. Dodge County. Personal Injuries. Lump sum 
settlement. 
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Day Rubber & Supply Company v. Harlan Jensen. Douglas 
County. Garnishment. Special appearance of state sustained and 
garnishee discharged. 


Dixon yv. Rice. Antelope County. Compensation, death loss. 
Pending on motion for rehearing. 


Driscoll v. State. Lancaster County. Appeal from disallowance 
of claim by state auditor. Pending on motion for new trial. 


Driscoll v. Cochran, et. al. Lancaster County. Damages. Dis- 
missed, 


Driscoll v, Bryan. Lancaster County. Injunction. Pending 
Driscoll v. Cochran. Lancaster County. Suit on Bond. Pending. 


Evans v. Union Fire Insurance Company. Thomas County. Suit 
for equitable relief growing out of settlement of Odell v. State (damage 
suit authorized by 19383 Legislature). Settled and dismissed, 


Fremont Joint Stock Land Bank v. Duffey, et al. Perkins County. 
Mortgage foreclosure. Pending. x 


First Trust Company v. Bradley, et al. Holt County. Mortgage 
foreclosure, Pending. 


First Trust Company v. Sayer, et al. Furnas County. Damages. 
Settled and Dismissed. 


First Trust Company vy. Withers. Holt County. Payment of 
money. Pending. 


Fitzgerald v. State. Lancaster County. Habeas Corpus. Parol- 
ed. 


Focken v. Department of Public Works. Gage County. Condem- 
nation. Judgment for plaintiff. 


30 REPORT OF ATTORNEY GENERAL 


Gibbons v. State Railway Commission. Lancaster County. In- 
junction, Pending. 


Gilgren v. Pavlat, et al. Cheyenne County. Intervention of 
State to protect investment of State in village of Dalton bonds. Pending. 


Goff, et al. v. Morris. Nemaha County. Petition to quiet title, par- 
tition and equitable relief. Pending. 


Gregg v. State. Lancaster County. Habeas Corpus. Denied. 


Hardin v. Pavlat, et al. Cheyenne County, Intervention of 
State to plaintiff’s petition to detach land from Village of Dalton. 
Pending. 

Halbert v. Endres, Lancaster County, Injunction. Dismissed. 


Heckes v. State. Washington County, Damage suit authorized by 
1938 Legislature. Argued and submitted. 


Heddell v. State. Adams County. Appeal from award of Com- 
pensation Commissioner, Pending, 


Hendricks y. State, Lancaster County. Appeal from decision of 
Compensation Commissioner. Judgment for defendent. 


Herbert v. State. Merrick County. Compensation. Judgment for 
Plaintiff. Appealed to Supreme Court, Affirmed. 


Home Savings and Loan Association v, Mount Zion Baptist Church, 
et al. Lancaster County. Mortgage foreclosure. Pending. 


Hotz v. Morgan. Lancaster County, Injunction, Denied, 
Howe v. Bauman, et al. Hall County. Injunction. Denied. 


Hyslop v, Sanders, Hall County. Restraining order. Temporary 
writ allowed. Pending. 


Inland Investment Company y. State. Nemaha County. Damages. 
Pending. 
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Johnson v, County of Blaine, et al. Blaine County. Suit de- 
manding county and state to construct cattle chute. Special appearance 
of state sustained. 


Kausgaard v. Endres, et al. False arrest. Judgment for Plaintiff. 
Appealed to Supreme Court. Reversed and remanded. Settled. 


Kittrell v. Murphy. Lancaster County. Wrongful imprisonment. 
Settled and dismissed. 


Klein v. Department of Public Works, Thurston County, In- 
junction, Denied. Appealed to Supreme Court. Reversed and re- 


manded. Pending. 


Lincoln Joint Stock Land Bank v. Hand, Sheridan County. 
Mortgage foreclosure. Pending. 


Lincoln Joint Stock Land Bank v. Tiernan. Lancaster County. 
Mortgage foreclosure. Pending, 


Linderman Brothers vy. George E. Hall. Hall County. Gasoline 
Tax, Petition for reversal of judgment against plaintiff. Pending. 


Luikart, Receiver Verdigre State Bank v. National Surety Com- 
pany et al, Lancaster County. Garnishment. Pending. 


Luikart, Receiver of Verdigre State Bank v. National Surety Com- 
pany, et al, Lancaster County. Garnishment. Pending. 


Luikart, Secretary of Department of Trade and Commerce v. State 
of Nebraska, et al. Saunders County. Mortgage foreclosure. Pend- 


ing. 


Lytle v. Department of Public Works. York County. Damages. 
Judgment for Plaintff. 


McCoy v. Bryan. Lancaster County. Injunction. Dismissed. 


McDonald v. State, Lancaster County. Claim for maintenance of 
state prisoners in Douglas County jail. Dismissed. 


McQuiston vy. Griffith. Perkins County. Injunction. Pending. 
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Merritt v. State. Cass County. Appeal from award of appraisers, 
Judgment for plaintiff. 


Meyer v. Cochran. Lancaster County. Injunction. Dismissed. 


Otto F. Miller, et al. v. State. Washington County, Damages. 
Argued and submitted. 


Mona Motor Oil Company v. State of Nebraska. Lancaster County. 
Gasoline tax. Settled and dismissed. 


Monarch Engineering Company vy. State. Lancaster County. 
Claim against State Highway Department. Dismissed as to petition and 
cross petition as per settlement agreement. 


National Gunite Contracting Company v. State. Lancaster 
County. Disallowance of claim. Appeal from State Auditor. Judg- 
ment for plaintiff. 


Nebraska Life Agency Managers Association v, Occidental Life 
Insurance Company of Los Angeles, Lancaster County. Appeal from 
decision of Insurance Commisioner, Defendant’s license revoked. 
Pending on motion for new trial. 


Newman v. Newman. McPherson County. Garnishment. Dis- 
missed, 


Newman v. State. York County. Damages. Judgment for 
plaintiff. Appealed. 


Northwestern Mutual Life Insurance Company v. Nordhues. 
Cedar County Mortgage foreclosure. Pending. 


O’Dell v. State. Douglas County. Damages. Settled and dis- 
missed, 


Odd Fellows Hall Association v. State of Nebraska, et al. Douglas 
County, Appeal from order of County Board of Equalization. Pend- 
ing. 


Paxton & Vierling Iron Works v. State. Lancaster County. 
Damages. Pending. 
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Pinney v. State. Lancaster County. Damages. Judgment for 
plaintiff. 


Pratt v. Frederick, et. al. Buffalo County. Mortgage foreclosure. 
Pending, 


Prudential Insurance Company v. Blank. Lincoln County. Mort- 
gage foreclosure. Pending. 


Prudential Savings & Loan Association v. Trumble, et al. Douglas 
County. Mortgage foreclosure, Pending. 


Prudential Insurance Company of America v. Ziemba, et all 
Polk County. Mortgage foreclosure. Pending. 


Rankin v. Benson, et al. Lancaster County. Injunction. Dis- 
missed. 


Robinson Seed Company v. Nebraska State Railway Commission. 
Injunction. Pending on demurrer. 


Rogers v. Morgan. Lancaster County. Injunction. Granted. 


Rose v. State. Cherry County. Personal injuries. Judgment for 
Plaintiff. 


Rounds v. Bauman, Hall County. Injunction Pending. 


School District No. 71 Dawes County v. Price. Lancaster County. 
Appeal re H, R. 601. Dismissed. 


School District No. 1 Lancaster County v. Price. Lancaster 
County. Appeal re H. R. 601. Pending. 


School District of Omana v. Price. Lancaster County. Appeal 
re H, R. 601, Dismissed. 


School District No. 1. Sarpy County v. Price. Lancaster County. 
Appeal re H. R. 601. Dismissed. 


School District No, 40 Sarpy County v. Price. Lancaster County. 
Appeal re H. R. 601. Dismissed. 
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Snider v. Conklin, et al, Jefferson County. Injunction, Writ de- 
nied. 


Stewart v. Herdman. Lancaster County. Injunction. Dismissed. 


State v. Aldrich, Nuckolls County. Violation of banking laws. 
Conviction. Appeal to Supreme Court of Nebraska. Dismissed. 


State v. Bass. Lancaster County. 1380 causes of action for 
amounts alleged due on bonds. Pending. 


State v. Bemis, Seward County. Damages. Judgment for 
Plaintiff. 


State v. Betts, etc., Lancaster County. Gasoline Tax. Pending. 


State v. Chicago, St. Paul, Minneapolis & Omaha Ry. Co., Lan- 
caster County. Occupation Tax. Pending. 


State v. Chicago and Northwestern Ry. Co., Lancaster County. 
Occupation Tax, Pending. 


State v. Commercial Casualty Company. Lancaster County. Breach 
of contract. Judgment for defendant. Appealed to Supreme Court 
of Nebraska, Affirmed. 


State v. Conklin. Lancaster County. Perjury. Pending. 


State v. Conklin, et al. Lancaster County. Conspiracy. De- 
fendant Conklin acquitted. Dismissed as to Defendant Wehn. 


State v. Conklin, et al, Lancaster County. Bribery. Pending. 


State v. L. L. Coryell Marketing Company. Douglas County. 
Unfair price discrimination. Dismissed. 


State v. Curry, Seward County, Condemnation. Pending, 
State v. Deming. Nemaha County. Wife Support. Pending. 


State v. Dotson. York County. Bank Robbery with weapons. 
Conviction, Appealed to Supreme Court of Nebraska. Dismissed. 
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State v. Douglas County. Douglas County. Injunction, Dismis- 
sed. 


State Bank of Haig v. Lyman. Scotts Bluff County. Mortgage fore- 
closure. Pending. 


State v. Eckhardt, Clay County, Gasoline Tax. Judgment for 
Plaintiff. 


State y. Employers’ Liability Assurance Corporation, Lancaster 
County. Gasoline Tax. Settled and dismissed. 


State v. Flannerty. Pierce County. Murder. Verdict of man- 
slaughter. 


State v. Flannigan, Rock County. Violation of banking laws. 
Conviction. Appealed to Supreme Court of Nebraska. Affirmed. 


State v. Foreman. Dawson County. Violation of banking laws. 
Conviction. Appealed to Supreme Court of Nebraska. Affirmed. Oral 


argument ordered on motion for rehearing. Argued and submitted. 
241 N. W. 121; 122 Neb. 619. 


State v. General News Bureau. Douglas County. Recovery of 
penalty. Dismissed. 


State v. Goehner. Seward County. Condemnation. Judgment for 
plaintiff. 


State. v. Hargelroad. Adams County. Violation Banking laws. 
Acquittal. 


State v. Jones. Seward County. Appeal from award of appraisers. 
Judgment for plaintiff. 


State v. Johnson. Nemaha County. Gasoline Tax. Judgment 
for plaintiff. 


State v. Langford. Lancaster County. Embezzlement. Convic- 
tion. 
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State v. Lincoln Hail Ins. Co. et al. Receivership. Consent de- 
cree of possession. Pending. 

State v. Lux, et al. Saline County. Riot. Conviction. 

State v. McMaken. Cass County. Murder. Acquittal. 


State v. Mann, et al. Douglas County. Injunction, Refused. 
Appealed to Supreme Court of Nebraska. Pending. 


State v. Nelson. Boone County. Making false entry. Dismissed. 


State v. Newcomb. Sheridan County. Second degree murder. 
Conviction, Appealed to Supreme Court of Nebraska, Pending. 


State v. Omaha Grain Exchange. Douglas County. Injunction. 
Dismissed. 


State v. Parmenter. Dodge County. Embezzlement. Convic- 
tion. Appealed to Supreme Court of Nebraska. Dismissed. 


State v. Peoples Gasoline Company. Douglas County. Oil and 
gasoline inspection fees. Dismissed. 


State v. Pinneo. Douglas County. Embezzlement. Pending. 


State v. Estate of Prochaska, deceased. Saline County. Claim 
for maintenance at hospital for insane. 


State v. Publix Cars. Douglas County. Injunction, Denied. 
State v. Roe. Boyd County. Violation of banking laws. Pending. 


State v. Several Parcels of Land. Dakota County. Scavenger 
Tax sale. Objections filed. Pending. 


State v. Sharp. Adams County. Mortgage foreclosure. Pending. 


State v. Tilford. Douglas County. Mandamus. Writ allowed. 


State v. Weiner. Douglas County. Arson and murder in comis- 
sion of arson. Jury disagreed and discharged. Pending. 
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State v. Ziebarth. Kearney County. Violation of banking laws. 
Conviction. 


State ex rel, City of Columbus, v. Price. Lancaster County. 
Mandamus. Writ allowed. Appealed to Supreme Court of Nebraska. 
Reversed and remanded with directions. 254 N. W. 889. 


State ex rel. City of Columbus v. Price. Lancaster County. 
Mandamus, Writ allowed. 


State ex rel. Consolidated School District Ne. 1 of Greeley County 
v. Price. Mandamus. Writ allowed. 


State ex rel. Deep Rock Oil Corporation v. Wm. H. Smith, Lan- 
caster County. Mandamus. Writ allowed. 


State ex rel. Good v. Blakney. Richardson County. Injunction. 
Granted. 


State ex rel. Good v. Etter. Scotts Bluff County. Title to 
real estate. Pending. 


State ex rel. Good v. Halbert. Richardson County. Injunction 
Granted. 


State ex rel. Good v. Indemnity Company of America. Lan- 
easter County. Insurance. Defendant declared insolvent. Dept. of 
Insurance directed to take charge of property, etc. and close busi- 
ness of defendant. 


State ex rel. Good v. Kuester, etc. et al. Hall County. Injunc- 
tion. Temporary writ issued. Permanent injunction denied. Ap- 
pealed to Supreme Court of Nebraska. Pending. 


State ex. rel. Good v. National Old Line Life Insurance Company. 
Lancaster County. Insurance. Defendant declared insolvent. Dept. 
of Ins. directed to take charge of property, etc., and close business 
of defendant. 


State ex rel. Good y. Niedecken. Richardson County. Injunc- 
tion. Granted. 
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State ex rel. Independence Indemnity Company v. Union In- 
demnity Company. Lancaster County, Equitable relief. Settled. 


State ex rel. Johnson v. Chapman. Lancaster County. Habeas 
corpus. Denied. 


State ex rel, Maloney, et al. v. Dawson County Irrigation Co. 
Dawson County. Mandamus. Pending. 


State ex rel. Middle States Creameries Company v. McGaffin, etc. 
Lancaster County. Mandamus. Granted. 


State ex rel, National Surety Company v. Price, et al. Lancaster 
County. Mandamus. Pending. 


State ex rel. Village of Nehawka v. Price. Lancaster County. 
Mandamus. Writ Allowed. 


State ex rel. City of Norfolk v. Price. Lancaster County. 
Mandamus. Writ allowed. 


State ex rel. Rigg v. Matthews. Lancaster County. Mandamus. 
Decree in favor of relator. 


State ex rel. Sevcik v. Stanley. Lancaster County. Habeas 
Corpus, Writ allowed. 


State ex rel. Sorensen v. State Bank of Bassett. Richardson 
County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Sorensen v. Golden Rod Creamery Company et al. 
Pierce County. Price discrimination. Pending. 


State ex rel, Sorensen v. Citizens Bank of Johnston, Brown 
County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Sorensen v. Citizens Bank of Johnston, Brown 
County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Sorenson v, Mitchell Irrigation District. Scotts 
Bluff County. Irrigation. Found generally in favor of plaintiff—In 
part for intervener. 
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State ex rel, Sorensen v. Nebraska State Bank of Norfolk. 
Madison. Claim for Guaranty Fund assessment. Judgment for de- 
fendant. Appealed to Nebraska Supreme Court. Affirmed. 


State ex rel. Sorensen v. Omaha Grain Exchange. Douglas 
County. Injunction. Dismissed. 


State ex rel. Sorensen vy. Southern Nebraska Power Company. 
Adams County, Action to set aside sale of municipal light and 
power plant. Argued and submitted. 


State ex re). Sorensen v. Thurston State Bank. Thurston County. 
Depositors’ Guaranty Fund. Pending. 


State ex rel. Sorensen v. First State Bank of Winnetoon. Knox 
County. Depositors’ Guaranty Fund. Pending. 


Southeastern Nebr. Building & Loan  Ass’n. v. State Nemaha 
County. Injunction. Dismissed. 


State ex rel. Spillman v, Farmers State Bank of Brunswick. 
Antelope County. Depositors’ Guaranty Fund. Pending, 


State ex. rel. Spillman v. Dannebrog State Bank. Howard 
County, Depositors’ Guaranty Fund. Pending. 


State ex. rel, Spillman v. Elgin State Bank. Antelope County. 
Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman v. Ewing State Bank. Holt County. 
Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman v, Pioneer Bank of Ewing. Holt County. 
Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman v. Jackson State Bank. Dakota County. De- 
positors’ Guaranty Fund. Pending. 


State ex rel. Spillman v. Farmers State Bank of Kennard. 
Washington County. Depositors’ Guaranty Fund, Pending. 
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State ex rel. Spillman v. Meadow Grove State Bank. Madison 
County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Sorensen vy. Magnet State Bank. Cedar County. De- 
positors’ Guaranty Fund, Pending. 


State ex rel. Spillman v. Farmers State Bank of Newcastle. 
Dixon County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman v. Rock County State Bank of Newport, 
Rock County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman y. Antelope County Bank of Oakdale. An- 
telope County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman vy. Farmers State Bank of Rosalie, Thurs- 
ton County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman v. Farmers State Bank of St. Edward. 
Boone County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman vy. Silver Creek State Bank. Merrick 
County. Depositors’ Guaranty Fund, Pending. 


State ex rel. Spillman v. Blue Valley State Bank of Spring Ranch. 
Clay County. Depositors’ Guaranty Fund. Pending. 


State ex rel, Spillman v. State Bank of Superior. Nuckolls 
County. Depositors’ Guaranty Fund. Pending. 


State ex rel. Spillman v. First State Bank of Ulysses. Butler 
County. Depositors’ Guaranty Fund, Pending. 


Stewart v. Herdman, Lancaster County. Injunction. Dismis- 
sed, 


Stone v. Conklin. Custer County. Petition to set aside school 
land lease. Dismissed. 


Stone v. Conklin, Lancaster County, Petition to set aside school 
land lease. Pending. 
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State ex rel. Eugene West v. Griffin. Lancaster County. Habeas 
corpus, Allowed. 


State ex rel.City of York v. Price. Lancaster County, Manda- 
mus. Dismissed. Motion for new trial overruled. 


Taylor v. School District of Lincoln. Lancaster County. Declara- 
tory judgment. Judgment for plaintiff, Appealed to Supreme Court 
of Nebraska. Argued and submitted. 


Teten v. Department of Trade and Commerce, Lancaster County. 
Appeal from decision of Department of Trade and Commerce. Dis- 
missed. 


Thimgan v. State. Lancaster County. Damages. Judgment for 
Defendant. Appealed to Supreme Court of Nebraska. Dismissed. Ap- 
pealed to United States Supreme Court. Denied. 251 N. W. 837. 


Thornburg v. State. Dawson County. Appeal from award of 
appraisers, Judgment for plaintiff. 


Tiedeman v. Department of Public Works, Lancaster County. 
Appeal from award of appraisers. Dismissed. 


Torgeson v. Department of Trade and Commerce. Lancaster 
County. Depositors’ Final Settlement Fund. Judgment for plaintiff. 
Appeal to Supreme Court of Nebraska, Reversed and remanded. 254 
WN, OW... 186. 


Torgeson v. Department of Trade and Commerce. Lancaster 
County. Depositors’ Final Settlement Fund. Judgment for Plaintiff. 
Appealed to Supreme Court of Nebraska. Reversed and remanded. 
254 N. W. 740. 


Toxford v. Farmers Mutual Insurance Company. Cuming County. 
Damages. Settled and dismissed. 


Trunkenbolz v. Bryan. Lancaster County, Injunction. Dis- 
missed. 


Union Fire Insurance Company v. Odell. Lancaster County. 
Claim. Settled and dismissed. 
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Updike Lumber and Coal Company v. National Construction Com- 
pany. Douglas County. Injunction. Settled and dismissed. 


Van Schaick v. Herdman. Lancaster County. Claim. Pending. 
Walter v. Gillan. Lancaster County. School land lease. Pending. 


Welch, et al, v. State. Lancaster County. Mandamus. Writ 
denied. 


Wiser v. Department of Public Works. Lancaster County. Ap- 
peal from award of Compensation Commissioner. Lump sum settle- 
ment. 


CASES BEFORE THE COMPENSATION COMMISSIONER FROM 
JANUARY 5, 1933, TO DECEMBER 15, 1934, 
DATE OF THIS REPORT 


Allen v. State. Personal injuries. Dismissed for want of prosecu- 
tion. 


Conway v. State. Personal injuries. Award. 
Dinnell v. State. Personal injuries. Dismissed. 
Everman y. State. Personal injuries. Award. 


Heddell v. State. Yersonal injuries. Award. Appealed. Pending. 


Hendricks v. National Guard. Alleged shell shock. Judgment for 
defendant. Appealed. Pending. 


Ollie Miller v. State Board of Control. Personal injuries. Award. 
Parrish v. State. Personal injuries. Award, 

Pinkelman v. State. Personal injuries. Award. 

Preston v. State. Personal injuries. Award. 


Reuter v. Department of Public Works. Personal injuries. 
Award. 
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Rexroat v. Department of Roads and Irrigation, Personal in- 
juries. Pending. 


Sexten v. Department of Roads and Irrigation. Personal in- 
juries. Pending. 


Shaver v. Department of Roads and Irrigation. Personal injuries. 
Pending. 


Stanley v. State. Personal injuries. Award. 


Sullivan vy, Department of Roads and Irrigation. Personal in- 
juries. Pending. 


Wade v. Department of Roads and Irrigation. Personal injuries. 
Pending. 


Weingart v. State. Personal injuries. Dismissed for want of 
prosecution. 


Wiser v. Department of Public Works. Personal injuries. Award. 
Appealed. Lump sum settlement. 


CASES IN MUNICIPAL COURT FROM JANUARY 5, 1933, TO 
DECEMBER 15, 1934, IN WHICH THE ATTORNEY GENERAL 
APPEARS AS COUNSEL 


State v. Carlsen. Municipal Court of Lincoln. Forgery. Bound 
over to District Court of Lancaster County. 


State v. Conklin. Municipal Court of Lincoln, Perjury. Bound 
over to District Court of Lancaster County. 


State v. Conklin, et al. Municipal Court of Lincoln. Conspiracy. 
Bound over to District Court of Lancaster County. 


State v, Conklin, et al. Municipal Court of Lincoln. Bribery. 
Bound over to District Court of Lancaster County. 


State v. Langford. Municipal Court of Lincoln. Embezzlement. 
Bound over to District Court of Lancaster County. 
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State v. Rolls. Grand Island Police Court. Possession of 3.2 beer be- 
fore legal in Nebraska, Acquittal. 


State v. Weiner. Municipal Court of Omaha. Murder while com- 
mitting arson and burning insured property. Bound over to District 
Court of Douglas County. 


CASES IN COUNTY COURTS OF NEBRASKA FROM JANUARY 5, 
1933, TO DECEMBER 15, 1934, DATE OF THIS REPORT, IN 
WHICH THE ATTORNEY GENERAL APPEARS AS COUNSEL 


State v. Bloor, et al. Sherman County. Riot. Conviction. 
Appealed Pending. 


State v. Estate of Fred Boyles. Saunders County. Maintenance. 


In the matter of the estate of Susanna E. Furnas, deceased. Lan- 
caster County, In re Christmas Fund for Orthopedic Hospital patients. 


State of Nebraska v. Patrick J. O’Gorman, et al. Thayer County. 
Gasoline. Dismissed, 


State of Nebraska v. Floyd K. Richardson. Red Willow County. 
Gasoline. 


In re Estate of Joseph Simpson, Incompetent. Burt County. Ap- 
pointment of guardian. 


State Savings and Loan Association v. Fleskoski, et al. Richardson 
County. Condemnation, 


CASES IN THE UNITED STATES SUPREME COURT FROM 
JANUARY 5, 1933, TO DECEMER 15, 1934, DATE OF THIS 
REPORT, IN WHICH THE ATTORNEY GENERAL 
APPEARS AS COUNSEL 


No. 875. Otto J. Bauman, as County Treasurer of Douglas 
County, Nebraska, etc. et al., v. Chicago & Northwestern Railway 
Company. Injunction. Petition for writ of certiorari to the United 
States Circuit Court of Appeals, Eighth Circuit Court of Appeals. 
Denied. 292 U. S, 632, 54 S. Ct. 641. 
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No. 861. Charles W. Bryan, As Governor of the State of Nebras- 
ka, etc., et al. vy. Hubbell Bank of Hubbell, Nebraska. Petition for writ 
of certiorari to the Supreme Court of Nebraska. Denied. 289 U. S. 
758, 53 S. Ct. 785. 


No. 888. Carl C. Carlsen v. State of Nebraska. Forgery. Petition 
for writ of certiorari to the Supreme Court of Nebraska, Denied. 79 
L, ed. (advance sheets) 114. 


No, 281. Missouri Pacifie Railroad Corporation v. Nebraska State 
Railway Commission, Petition for writ of certiorari to the United 
States Circuit Court of Appeals, Eighth Circuit. Denied 290 U. S. 
656, 54 S, Ct. 72. 


No. 2038. P. F. Peterson Baking Co., et al, v. Charles W. Bryan, 
ete. et al. Appeal from the Supreme Court of Nebraska, In re bread 
weight law, Affirmed. 290 U. S. 570, 78 L. ed. 505. 


No, 16. State of Nebraska v. State of Wyoming. Original. Adjudi- 
eation of water rights. Pending. 


No, 1017. Matthew Thimgan v, State of Nebraska. Petition for 
writ of certiorari to the Supreme Court of Nebraska. Denied. 292 
U. S. 656; 54S. Ct, 71. 


CASES IN THE UNITED STATES DISTRICT COURT FROM 
JANUARY 5, 1933, TO DECEMBER 15, 1934, DATE OF THIS 
REPORT, IN WHICH THE ATTORNEY GENERAL 
APPEARS AS COUNSEL. 


In re application of Carl C. Carlsen for writ of habeas corpus. Carl 
C, Carlsen v, Claude Hensel. Denied. 


Chicago and Northwestern Railway Company y. Bauman, et al. 
1931 tax case. Pending. 


General News Bureau v. State of Nebraska. Injunction. Re- 
manded to state court. Dismissed. 


In the matter of Jetter Brewing Company, Inc. Bankrupt. Pend- 
ing. 
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In the matter of a writ of habeas corpus of Robert Burleigh. 
Action growing out of a sentence and fine imposed by the District 
Court of Saline County for contempt, Dismissed. 


Missouri Pacific Railroad Company v. Beal, et al. Injunction. 
Pending. / 


Mona Motor Oil Company v. Bass, et al. Injunction. Dismissed. 
Northwestern Bell Telephone Company v. Spillman. Injunction. 


Northwestern Mutual Life Insurance Company vy, O’Donnell. 
Foreclosure. Dismissed as to State. 


In re May Rix, Bankrupt. Pending. 


Southern Nebraska Power Company v. Randall, et al. Injunction. 
Found generally in favor of plaintiff. 


State ex rel Sorensen v. Central Power Company. Quo warranto. 
Dismissed, 


In the matter of Ora Wells, Bankrupt. Collections of gasoline tax. 
Settled and dismissed. 


CASES IN THE UNITED STATES CIRCUIT COURT OF APPEALS 
FROM JANUARY 5, 1933, TO DECEMBER 15, 1984, DATE OF 
THIS REPORT, IN WHICH THE ATTORNEY GENERAL 
APPEARS AS COUNSEL 


Otto J. Bauman v. Chicago & Northwestern Railway Company. 
Injunction. Denied. 


Missouri Pacific Railway Corporation v. Nebraska State Railway 
Commission. Appealed from United States District Court. Injunction 
to prevent use of complainant’s team track in Omaha, Affirmed. 
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CASES BEFORE THE BUREAU OF EXAMINING BOARDS OF 
DEPARTMENT OF PUBLIC HEALTH FROM JANUARY 5, 1933, 
TO DECEMBER 15, 1934, DATE OF THIS REPORT, IN WHICH 

THE ATTORNEY GENERAL APPEARS AS COUNSEL 


State ex rel Paul F, Good, Attorney General, v. Louis N. Smernoff. 
Petition to revoke license to practice medicine. Pending. 


CASES BEFORE THE INSURANCE COMMISSIONER OF NEBRASKA 
FROM JANUARY 5, 1933, TO DECEMBER 15, 1934, DATE OF 
THIS REPORT, IN WHICH THE ATTORNEY 
GENERAL APPEARS AS COUNSEL 


Nebraska Life Agency Managers Association v. Occidental Life 
Insurance Company of Los Angeles. Decision in favor of Plaintiff. Ap- 
pealed to District Court of Lancaster County. Commissioner’s decision 
upheld, 


CASES BEFORE THE INTERSTATE COMMERCE COMMISSION 
FROM JANUARY 5, 1933, TO DECEMBER 15, 1934, IN 
WHICH THE ATTORNEY GENERAL APPEARS 
AS COUNSEL 


I. & S. Docket No. 3089. In re suspension of certain grain tariffs. 
Pending. 


I. & S. Docket No. 3560. In re suspension of proposed increased 
rates on grain and grain products. Pending. 


No. 12358. Texas Live Stock Shippers Protective League v. Abilene 
& Southern Ry. Co. et al, and consolidated cases. In re rates on carload 
shipments of horses and mules. Pending. 


I. & S. Docket No. 3199. In re cancellation of general combina- 
tion rule on live stock. Pending. 


I. & S. Docket No. 3252. In re rates on live stock from western 
district points of origin to destinations east. Pending. 
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No, 17968. American Salt Co. v. Akron, Canton & Youngstown Co. 
et al., and consolidated cases. In re rates on salt from Kansas fields to 
Nebraska destinations. Pending. 


No. 24826. Nebraska State Railway Commission v. C. B. & Q. 
R, R. Co., et al. Rates on coal from Northern Colorado group to 
Nebraska submitted. 


No. 24257, Sub. 1. The Colorado & New Mexico Coal Operators’ 
Ass’n v. Arkansas Valley Interurban Ry. Co. et al. In re adjustment of 
rates on coal from the Route County district of Colorado into Nebraska 
as compared with other rates. Submitted. 


No. 28823, Gypsum Association et al. v. Atchinson, Topeka & 
Santa Fe Railway Co.. etal. Leave to intervene asked in order to protect 
Nebraska shippers. Submitted. 


No. 23205. Nebraska State Railway Commission v. A. T. & S. F. 
Ry. Co., In re rates on potatoes from central and western Nebraska. 
Decided. 


I. & S, Docket No. 3659. In re proposed increases in rates on po- 
tatoes from western Nebraska, Decided. 


Docket 17,000, part VII., Grain Rates. In re class rates in Western 
Trunk Line Territory. Decided 10/9/34. 


Docket 17,000, Part VII, Grain Rates in re western district grain 
rates. Decided 10/22/34, 


Docket 17,000, Part IX., Live Stock Rates. In re live stock rates 
Decided 4/9/34. 


Docket 17,000, Part X., Hay Rates. In re rates on hay. Pending. 


Docket 17,000, Part XIII., Salt Rates. In re rates on salt between 
all stations in the United States. Decided 12/5/38. 


Finance Docket No. 9312. Application of Chicago, St. Paul, 
Minneapolis & Omaha Railway Company for a certificate of public con- 
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venience and necessity, authorizing its anbandonment of its branch line 
between Coburn, Dakota County, and Wynot, Cedar County, Nebraska. 
Allowed. 


Docket 26,000. In the matter of Rates and Charges of Carriers 
by railroad subject to the Interstate Commerce Act 1933. Shippers ap- 
plication for general reduction. Decided. 

4 

Docket 26,152. Grand Island Horse & Mule case. (Horse and mule 

rates.) Decided. 


Docket 26, 367. Nebraska v. Alabama Central Railway, et al. In 
volves rates into southeastern territory. Pending. 


Docket 26,298. Grand Island Live Stock Commission Co., v. A. T. 
& S. F. Ry. Co., et al., Live Stock rates. Dismissed. 


Docket 26,550. In re Passenger fares and surcharges, (General 
Investigation.) Pending. 


Ex Parte 115, Application for general increase on all classes and 
commodities. Hearing at Chicago Nov. 16, 1934. Pending. 


PETITIONS FOR APPOINTMENT OF RECEIVER IN CONNECTION 
WITH JUDICIAL RECEIVERSHIPS FROM JANUARY 5, 
1933, TO DECEMBER 15, 1934. 


BLAIR, CITIZENS SAVINGS BANK—Receiver appointed 3/29/33. 
BLAIR, CITIZENS STATE BANK—Receiver appointed 3/29/33. 


LOUP CITY, AMERICAN STATE BANK—Receiver appointed 
4/4/33, 


SCOTTSBLUFF, PLATTE VALLEY STATE BANK—Receiver 
appointed 4/20/33. 


VERONA, FARMERS STATE BANK, Receiver appointed 1/20/83. 
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LEGISLATURE—ELECTRIC VOTING MACHINE 
January 12, 1983. 


Hor.. George W. O’Malley, Speaker, House of Representatives, 


Hon, Paul Halpine, Jr., Chairman, Rules Committee, Senate. 
Dear Sirs: 


You ask if the use of the electric voting machines now installed in 
the legislative chambers complies with the provisions of section 11, 
article III of the Constitution of Nebraska which reads as follows: 


“Each House shall keep a journal of its proceedings and 
publish them (except such parts as may require secrecy) and 
the yeas and nays of the members on any question, shall at the 
desire of any two of them be entered on the journal. All 
votes in either House shall be viva voce. The doors of each 
House and of Committee of the Whole, shall be open, unless 
when the business shall be such as ought to be kept secret. 
Neither House shall, without the consent of the other, adjourn 
for more than three days.” 


I assume, as I am informed, that a vote on said machines is open and un- 
concealed and makes a public, permanent record of the aye and nay vote 
of each individual member. ; 


In my opinion the use of said machines complied with the con- 
stitutional provisions above quoted. The question is simply the con- 
struction to be given the words viva voce and it seems clear that the 
framers of the constitution and those who adopted it did not mean to 
use them in the sense of their literal translation but meant to designate 
and require an open, public, unconcealed vote as distinguished from a 
secret vote which is required under the general suffrage laws. A number 
of courts have had before them the question of whether or not the 
use of a voting machine violated the constitutional provision requiring 
votes at a general election to be by ballot. The courts have uniformly 
held that the requirement of vote by ballot could not be construed liter- 
ally but was intended to impose a secret vote rather than an open vote 
designated by the use of viva voce, and that the use of the voting machine 
did not violate this provision. People v. Taylor, 257 Ill. 192, 100 N. E. 
554 (1912); State v, Green, 121 Ohio St. 301, 168 N. E. 181 (1929), and 
cases cited in 68 A. L, R., 855. 
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In not one of the ten states in which the question has been raised 
did the court hold the contrary. The reasoning in these decisions is 
well expressed in State v. Green, supra in which the court said: 


“The basis of the decisions. ..... . is that the word ‘ballot’ as 
used in the constitution, the statutes, and in political literature 
generally, means secret voting in contra-distinction to viva voce, 
or open-voting...... We think that the constitutional provi- 
sion was meant merely to relate to the essential secrecy of 
the indication of the voter’s choice; that this secrecy has been 
demonstrated to be retained and embraced by the use of vot- 
ing machines.” 


Bouvier’s law dictionary defines viva voce thus, 


“it is sometimes opposed to ballot; as, the people vote by ballot, 
but their representatives vote viva voce.” 


It seems clear from these decisions that the provision of the con- 
stitution referred to intends only to impose upon the legislative bodies 
of the state a vote which will be public and unconcealed and that the 
use of the voting machines does not violate that provision. 


I would suggest, however, that if the branches of the legislature 
deem it advisable, that upon declaring a vote each member orally call 
“yea” or ‘nay’ as the case may be at the same time he records his vote 
on the voting machine. This procedure should remove any doubt 
about compliance with the section of the constitution above set forth. 


I also suggest that the rules of the house and senate be amended to 
conform to the situation occasioned by the use of the voting machines. 
Suggestions as to new rules for this purpose are submitted herewith. 

Respectfully submitted, 
PAUL F. GOOD, Attorney General. 
Suggested Changes in Senate Rules 


Rule 43. 


When the ayes and nays are called for by two of the members 
present, each member called upon shall declare openly and with- 
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out debate his assent or dissent to the question, unless for 
special reason he is excused by the senate. Upon the declaration 
of the ayes and nays by the members, the record thereof shall 
be made and taken upon the “electric roll call system’’, unless 
the senate by a majority vote rules that a roll call be taken. 


Rule 45, 


A call of the senate must be seconded by at least seven mem- 
bers. Thereupon, and upon call of the presiding officer each 
member present shall indicate his presence upon the “electric 
roll call system.” The clerk shall note the names of the absen- 
tees. The proceedings under the call may be suspended at any 
time thereafter by a majority vote of the members present. 


COUNTY-FUNDS, DEPOSITED IN BANK WHICH FAILS, 
LIABILITY OF COUNTY TREASURER 


February 7, 1933. 


Mr. Fred H. Richards, Jr. 
County Attorney, 
Fremont, Nebraska. 


Dear Sir: 


I am answering your letter of inquiry of the 4th instant. I will 
say that in my opinion a clerk of the district court, a county judge, 
county clerk, or a sheriff is legally liable on his bond for money coming 
into his hands which belongs to the county, but which he has deposited 
in a bank where it is lost through failure of the bank. 


I do not recall any provision of statute which authorizes any one of 
such officers to deposit county money in a bank, and in case he does 
make such a deposit, his liability, I take it, is analogous to that of a 
county treasurer who has deposited money in a bank without any lawful 
authority so to do. 


In the case of Bush v. Johnson County, 48 Neb, 1, the Supreme 
Court of this state said: 


“The duty imposed on a county treasurer by law, and 
assumed by him, of safely keeping, accounting for and turning 
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over the public funds which come into his hands by virtue of his 
office, is an absolute one; and where his bond is conditioned for 
the faithful performance of the duties of the office by him, the 
sureties on the bond are bound and liable in like manner and 
their responsibility is the same as that of their principal, and 
it will be no defense for either of the parties in an action on the 
bond to recover public funds, predicated on an alleged failure of 
the treasurer to account for or pay them over, that the funds 
have been lost or stolen without the fault or negligence of the 
treasurer.” 


In the case of Northern Pacific R. R. Co. v. Owens, 86 Minn. 188, 90 
N. W. 371, the Supreme Court of Minnesota held that: 


“The clerk and the sureties on his official bond are liable 
absolutely for the loss of a fund received by him in his official 
capacity, but subsequently lost by the failure of the bank in 
which he deposited the same, although the clerk was without 
fault.” 


In 15 C. J, at page 521 thereof, in speaking of liability of county 
officers for county funds in their hands, it is said: 


“The general proposition with respect to the liability of 
such officers and their sureties for the loss of public moneys is 
well settled, that, where the statute in direct terms or from its 
general tenor imposes the duty to pay over public moneys re- 
ceived and held as such, and no condition limiting that obliga- 
tion is discoverable in the statute, the obligation thus imposed 
on and assumed by the officer will be deemed to be absolute. 
Accordingly it has been held that the fact that such moneys 
have been stolen without any fault or negligence on the part 
of the officer will not exonerate him or his sureties from 
liability on the bond, and that it makes no difference that 
the county has failed to provide a safe or suitable place where 
its funds may be kept. It is also well settled that, if funds 
are lost by failure of a bank in which an officer has deposited 
them, the officer and his bondsmen are liable, notwithstanding 
the fact that he was guilty of no negligence in selecting 
the bank, and notwithstanding the further fact that the 
county has failed to provide a safe place of deposit for the 
public fund.” 
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A literal reading of Section 33-187 seems to indicate that in such a 
case an officer may be guilty of a misdemeanor even though he is in- 
nocent of any intentional doing, if he fails through the inability to do so, 
to pay over county money deposited by him in a bank and lost through 
the bank’s failure; but I take it that in such a case, if the officer does 
the best he can to turn over the money and was not negligent in making 
the deposit, it will hardly be worth while to prosecute him for a criminal 
offense. 


Very sincerely, 
Paul F, Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General. 


SCHOOLS—POWERS OF BOARD 


February 10, 1933. 


Honorable Rudolph Tesar, 
House of Representatives, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether the provisions of Section 79-2705 Com- 
piled Statutes of Nebraska, 1929, relating to the members of the board 
of education of metropolitan cities and their selection may be changed 
by action of the school district of Omaha under Chapter 18 Article 5, 
Compiled Statutes of Nebraska, 1929, without action of the legislature. 


It is our opinion that the school district of Omaha is without power 
to change the method of selecting members of the board of education of 
the same, as provided by section 79-2705 above. 


School districts are creatures of statute and have no powers not 
granted by the legislature. American Surety Co. v. School Dist. 117 
Neb. 6 (1928). Article 5 of Chapter 18 above referred to does not pur- 
port to give school districts any authority to regulate the form or se- 
lection of boards of education. The powers to enact ordinances and 
resolutions by initiative and referendum granted by the said article are 
expressly limited to the subjects upon which the city or municipal sub- 
divisions therein named have been granted the power elsewhere to legis- 
late. Section 18-502 provides: 


OPINIONS 57 


“The word ‘ordinance’ where used in this article, shall 
mean and include ordinances, orders, resolves, agreements, 
contracts and any measure which it is within the power of the 
legislative authorities of such city or other municipal subdi- 
vision of this state to enact or give the force and effect of law.” 


Very sincerely, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


COUNTY—FUNDS, WARRANTS AGAINST, ISSUANCE OF, 


February, 21, 1933. 


Mr. Ernest Hubka, 
County Attorney, 
Beatrice, Nebraska. 


Dear Sir: 
You say: 


“The county general fund is to the point of eighty-five 
per cent of the 1932 levy, and estimate for the year 1933 has 
been made and published. 


“Kindly inform me whether the county has the power 
and authority to approve salary claims for elected officials, 
deputies, assistants and persons hired by the county board, 
and after approval issue warrants for the same.” 


I am of the opinion that the county board may approve salary 
claims for elected officials, deputies and assistants at least to the 
amount of 85 per cent of the 1933 levy after the January estimate 
has been made in cases where the statute fixes the salaries of the 
officers, deputies and assistants or provides the county board may 
fix it, and further provides that such salaries shall be paid out of the 
general fund in monthly or quarterly installments. I assume, in mak- 
ing this statement, that where the county board is given power to fix 
the salaries, that power has been exercised. 


You will note that Section 26-116 Compiled Statutes was passed 
in 1879 and was last amended in 1883. This is the section of statute 
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which provides that no warrants shall be issued in excess of eighty- 
five per cent of the amount of tax levied for the current year, unless 
there is money in the treasury to the credit of the proper fund for 
its payment. At the time that section of the,statute was passed, and at 
the time it was last amended, most of the county officers, if they 
were paid salaries at all, were paid out of the fees of their respective 
offices. To illustrate, take the case of the sheriff, who was paid out 
of the fees of his office prior to 1907. In that year the law was changed 
so as to provide he was to be paid a salary in monthly installments, 
payable each month by warrant drawn on the general fund. The 
fees earned by him are required to be turned into the general fund. 
It seems to me to be entirely consistent and proper to hold that the 
later and special provision regarding the payment of the sheriff’s 
salary prevails wherever there is an apparent conflict over the earlier 
and more general provisions of statute, which direct that no warrant 
shall be drawn in excess of 85 per cent of the levy for the current year, 
unless there is money in the treasury with which to pay it. 


Aside from this, the Supreme Court of this state held in the case 
of Austin Mfg. Co. v. Brown County, and in the later case of Central 
Bridge and Construction Company v. Saunders County, reported in 
106 Neb. at page 484 thereof that: 


“It is not unlawful for a county board, after estimate 
made and prior to its meeting as a board of equalization, to 
anticipate the levy for the current year, and contract an 
indebtedness upon a particular fund within the estimate, 
although there is at the time no money in the treasury to the 
eredit of such fund the payment of the indebtedness, if in 
contracting such indebtedness the board remains within the 
limits, prescribed by the constitution and the statutes.” 


No reason occurs to me why a like rule should not be applicable 
in the case of the allowance of county warrants, although inasmuch 
as the Supreme Court has not yet passed upon that precise question, 
the answer may not be entirely free from doubt. 


Respectfully submitted, 
Paul F. Good, Attorney General. 
By Geo, W. Ayres, Assistant Attorney General. 


OPINIONS 59 


CORPORATIONS—ARTICLES OF INCORPORATION—DUTY OF 
SECRETARY OF STATE RELATIVE TO 


February 23, 193838. 


Honorable Harry R. Swanson, 
Secretary of State, 
Lincoln, Nebraska. 


Dear Sir: 


Your letter of the 20th instant enclosing the “Amendment to 
Articles of Incorporation” of the J. W. Kerns Lumber Company is at 
hand, 


You inquire as follows: 


“You will note that the original articles expired by 
limitation on the 15th day of January, 1933, at which time 
the new document was drawn up; and that the intention of 
the parties is not clear as to whether they wished the new 
document to serve as an amendment to the original articles or 
to serve in the formation of a new corporation. 


“T would appreciate your opinion as to whether we 
should proceed on the theory that the new document is a new 
articles of incorporation and collect an additional fee for 
filing same; or whether we should leave the matter as it now 
stands—that is, accept the new document as an amendment 
to the original articles. Also, if the view is taken that the old 
incorporation has expired, is it necessary that notice of disso- 
lution be filed in this office?” 


You are advised that in our opinion the articles submitted and 
the correspondence relating thereto clearly shows an intention to 
amend the original articles. Since the said amendment to said 
articles of incorporation was executed on the day prior to the expir- 
ation of the corporation, the directors and stockholders therein had 
ample power to amend the original articles in the respects shown. 
There is no statutory provision requiring such amendment to be 
filed prior to the expiration of the corporation. Therefore, we believe 
you should file same as an amendment, 


60 REPORT OF ATTORNEY GENERAL 


It should be noticed that the amendments include raising the 
paid up capital stock from $17,500.00 to $30,500.00. This amendment 
will raise the amount of occupation tax when it becomes due. (Section 
24-1708, Compiled Statutes for 1929). 


You further ask the status of a corporation where the amendment 
extending the life of the corporation is executed after the expiration 
of the original articles by limitation. Section 24-220, Compiled Stat- 
utes for 1929 provides that on expiration of charter, a corporation 
may act to close its affairs but for no other purpose. In view of this 
section, it is our opinion that in the situation stated, the officers and 
stockholders are without power to amend the articles so as to extend 
the life of the corporation, and their acts can only be effective as a 
reincorporation, which should be treated by your office for purposes 
of determining the fee to be charged as original articles of incorporation. 


Yours very truly, 
Paul F, Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


TAXATION—FEDERAL PROPERTY 


March 2, 1933. 


Harvey M. Johnson, General Counsel, 
The Federal Land Bank of Omaha, 
Redick Tower, 

Omaha, Nebraska. 


Dear Sir: 


Referring to your letter of January 31 to the Attorney General, 
referred to the undersigned for answer, beg to say that we have care- 
fully examined the question of exemption of the Federal Land Bank of 
Omaha from liability for automobile registration, and also for the 
payment of tax included in the purchase price of gasoline purchased 
by it in connection with automobiles owned by the Bank and operated 
by its fieldmen. 


There can be no dispute as to the general rule regarding taxation 
as between the federal government and the several state governments. 
This rule is epitomized in 87 Cyc., pages 878-879. 
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“The necessary independence of the federal and state 
governments imposes a limitation upon the taxing power of 
each. Neither can so exercise its own power of taxation as to 
curtail the rightful powers of the other, or interfere with the 
free discharge of its constitutional functions, or obstruct, em- 
barrass, or nullify its legitimate operations, or destroy the 
means or agencies employed by it in the exercise of those 
powers and functions.” 


“According to this rule it is not within the power of a 
state to lay any tax on the instruments, means or agencies 
provided or selected by the United States government to enable 


it to carry into execution its legitimate powers and functions; 
ok ID 


We also note that in our automobile registration law (Section 
60-314, as amended by Laws 1931, Chapter 107) and also in our law 
providing for a tax upon motor vehicle fuel (Section 66-405, C. S., 
1929), there is an exemption as to the United States government, which 
extends in the latter case to its agencies, 


The question presented here turns squarely on the proposition of 
whether the Federal Land Bank is an agency or instrumentality of the 
federal government. 


If it is such an agency, it cannot be subjected te the payment of 
an automobile license fee while in the exercise of its proper functions. 


On the question of the gasoline tax, if it were not for the decision 
in Panhandle Oil Company vs, Knox, 277 U, S. 218, and Indian Motor- 
cycle Company vs. United States, 283 U. S. 570, we should regard it as 
a very doubtful question as to whether even the government itself 
would be entitled to purchase gasoline tax free. 


In the Panhandle Oil Company case, Mr. Justice Holmes wrote a 
dissenting opinion, three others of the judges also dissenting. Mr. 
Justice Holmes says (p. 224): 


“To come down more closely to the question before us, 
when the Government comes into a State to purchase I do not 
perceive why it should be entitled to stand differently from 
any other purchaser. It avails itself of the machinery fur- 
nished by the State and I do not see why it should not con- 
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tribute in the same proportion that every other purchaser 
contributes for the privileges that it uses. It has no better 
or other right to use them than anyone else. The cost of 
maintaining the State that makes the business possible is 
just as necessary an element in the cost of production as 
labor or coal, If the plaintiff in error had paid the tax and 
had added it to the price, the Government would have had 
nothing to say. It could take the gasoline or leave it but it 
could not require the seller to abate his charge even if it had 
been arbitrarily increased in the hope of getting more from 
the Government than could be got from the public at large. 
But in fact the Government has not attempted to say anything 
in this case, which is simply that of a dealer trying to cut down 
a legitimate tax on his business because certain purchasers 
proposed to use the goods in a certain way, although so far 
as the sale was concerned they were free to turn the gasoline 
into the ocean, use it for private purposes or sell it again.” 
In the Indian Motorcycle Company case, Mr. Justice Holmes con- 


curred solely because of the decision in the Panhadle Oil Company 
case, and Mr. Justice Stone dissented on the ground that the rule 
in the Panhandle Oil Company case should not be extended. 


We are well aware of the limits which have been set to the 
imposition of taxes upon national banks, and we think it is well estab- 
lished that no privilege or excise tax may be imposed upon such 
banks. National banks have long been held to be governmental 
agencies, established for the purpose of enabling the government to 
exercise its power to regulate the currency. (26 R.C.L. 109). The 
establishment of the national bank system was undertaken to restore 
that control over the currency which the federal government had lost 
after the Bank of the United States was abolished. We suggest that 
this is probably one of the reasons which impelled the courts to 
recognize the character of the banks as an essential governmental 
agency, even though they might be entirely under private ownership. 


A case which is illustrative of the true principle which we con- 
ceive to underline the principle of exemption is the case of Clallam 
County vs, United States, 263 U. S. 341. This had to do with the 
right of the United States Spruce Production Corporation to exemp- 
tion from state taxes. This corporation was formed under a law author- 
izing the Director of Aircraft Production to form one or more corpora- 
tions under the law of any state for the purchase, production, manu- 
facture and sale of aircraft or equipment or materials therefore, etc., 
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whenever in his judgment it would facilivate the production of aircraft, 
ete., for the United States, etc., “in the prosecution of the present 


war.” 


Mr. Justice Holmes writes the opinion of the court and states 


the case thus, on page 344: 


“In short the Spruce Production Corporation was organ- 


ized by the United States as an instrumentality for carrying 
on the war, all its property was conveyed to it by or bought 
with money coming from the United States and was used by 
it solely as means to that end, and when the war was over it 
stopped its work except so far as it found it necessary to go 
on in order to wind up its affairs. When the winding up is 
accomplished there will be a loss, but whatever assets may be 
realized will go to the United States. Upon these facts im- 
munity is claimed from taxation by a State.” 


The learned Justice, however, makes this very vital and illumin- 
ating observation (p. 345): 


“This is not like the case of a corporation having its own 


purposes as well as those of the United States and interested 
in profit on its own account, The incorporation and formal 
erection of a new personality was only for the convenience 
of the United States to carry out its ends.” 


The decision, of course, in the Clallam County case was in favor of 
exemption of the production corporation, but was based, as we view it, 
on the ground that the corporation was created only for the purpose 
of permitting the United States government to carry out its aims and 
purposes. 


We find, however, that the Supreme Court of the United States 
early recognized that the mere fact that the government might be 
interested in a business institution does not necessarily constitute that 
institution a government instrumentality. This is pointed out in 
United States vs. Planters’ Bank, 9 Wheat. 904, where Mr. Chief 
Justice Marshall said (p. 907): 


“It is, we think, a sound principle, that when a govern- 


ment becomes a partner in any trading company, it divests 
itself, so far as concerns the transactions of that company, 
of its sovereign character, and takes that of a private citizen. 
Instead of communicating to the company its privileges and its 
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prerogatives, it descends to a level with those with whom it 
associates itself, and takes the character which belongs to its 
associates, and to the business which is to be transacted.” 


This rule was applied in a case in the Circuit Court of Appeals, 
which went up from our own District of Nebraska, Metropolitan Sav- 
ings Bank and Trust Company vs. Farmers State Bank, 20 Fed. (2d) 
775. In this latter case, our Guaranty Fund Commission had taken 
over and was operating a state bank as a going concern under the pro- 
visions of the Nebraska law. It was sought for that reason to exempt 
it from suit as an agency of the state government. This status was 
denied it by the Circuit Court of Appeals. 


The federal land banks are organized under the provisions of 
Chapter 7, Title “12”, U.S.C.A., which together with the organization 
certificate, provided for in Section 674, evidencing an acceptance of the 
terms of the grant of powers made in the statute, constitutes the char- 
ter of the bank. 


It is true that under the provisions of Section 695, it is the duty of 
the Secretary of the Treasury to subscribe any unsubscribed portion 
of the minimum capital of the bank, but it is not essential that the 
United States shall hold any particular portion of the stock, or in fact, 
any of it at all. 


It is true that by Section 701 it is provided that a land bank shall 
be a depository of public moneys and may also be employed as a 
financial agent of the government, but it is specifically provided that 
the bank shall give security to the Secretary of the Treasury for all 
moneys deposited, and further provided, that no government funds may 
be invested in mortgage loans or farm loan bonds. This same provision 
is also applicable to joint-stock land banks. Section 696 provides for 
the retirement of the original stock after subscriptions to the capital 
stock by the National Farm Mortgage Association shall reach a speci- 
fied amount. Section 991 is a further regulatory statute, providing 
for government deposits in land banks and the purchase of farm loan 
bonds by the Secretary of the Treasury, but is designed on its face as 
merely a temporary proposition to help the banks get started. 


The purpose that we discern from this statute is not to make the 
Federal Land Bank a government owned or government controlled 
institution, but merely to provide for government aid in establishing 
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a privately owned institution on a sound footing so that it may accom- 
plish the purpose for which it is designed. However, this conclusion 
does not solve the question before us. We take it that the functions 
of the government may be manifested as well through a privately 
owned institution as through an institution owned and controlled en- 
tirely by the government. 

What we should look to is the object and purposes to be ac- 
complished. 


If the object and purpose of the corporation is to make money 
for its investors and the government is merely participating in this 
with them, no governmental functions are involved. If, on the other 
hand, the government is using this means to exercise some power or 
duty imposed upon it by the Constitution, then the fact that the insti- 
tution is privately owned is immaterial. This is the doctrine to which 
we have before adverted, and which has been applied in the case of 
national banks. 


Of course, there is a distinction in such cases between an excise 
and a property tax. An excise tax which affects the right of the 
institution to carry on its business is a direct invasion of the powers of 
the federal government and may be said to hamper and impede the 
instrumentality which the Government has erected, whereas a property 
tax has no such results, 


If we were to consider the land bank simply as an investment 
banking institution, earning dividends for its stockholders, and in no 
way concerned with the operations of the United States Treasury with 
regard to currency or other fiscal matters, it might be hard to perceive 
any constitutional powers of the United States which are being mani- 
fested through their agency. 


If we consider, however, the purpose for which the land banks 
were created, a different view-point may have to be assumed. This 
purpose is well-know and the courts will undoubtedly take judicial 
knowledge of it. The purpose was to aid agriculture through providing 
a means whereby farmers might. obtain long-time credit at a low rate 
of interest. 


We must conceive of this as a measure designed for the general 
welfare of the United States by means of a provision designed to bene- 
fit a very large class of its population, whose interests are so inter- 
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mingled with those of the population generally that their amelioration 
would result in a general betterment of the condition of the people of 
the United States as a whole. 


So considered, the act is within the purview of Section 8 of Article 
I of the Constitution of the United States, under the general welfare 
clause. It follows logically that the United Statés in establishing this 
bank, and making provisions for its operation did not act solely with 
the idea of providing a means whereby investors might secure dividends, 
or whereby it might itself participate in the same, but that the main 
purpose was, as we have pointed out, the amelioration of the condition 
of agriculture and of the country as a whole. So considered, we cannot 
see any essential difference between the position of the Federal Land 
Bank and national banks generally. 


Considering the matter of license tax on automobiles purchased 
by the Bank in this light, it would seem that such a tax would be an 
excise on the right or privilege of the Bank to use the public highways, 
and would thus be a direct tax upon its right to do business, as dis- 
tinguished from a tax upon its property. 


Along with the above consideration is the express provision of 
Section 931, Chapter 7, Title “12” U.S.C.A., prohibiting taxation 
upon land banks, except as to real property. 


We are of the opinion that such a tax would be invalid, 


A much more difficult question is presented by the question of 
claim of the Land Bank to the right to purchase gasoline free from 
any state tax. As we have pointed out, that right was granted with 
the utmost reluctance by the Supreme Court of the United States, even 
in a case where the agency was a branch of the United States govern- 
ment itself (Panhandle Oil Co., supra). It was still followed with re- 
luctance in the Indian Motorcycle Company case, where the agency was 
a municipal corporation created by a state government. 


The United States Supreme Court has shown disposition to refuse 
to extend the doctrine of the Panhandle Oil case, and it appears to us 
as extremely probable that they might refuse to apply it here, on the 
ground that the interference was too remote, 


Mr. Justice Holmes said further in his dissenting opinion in the 
Panhandle Oil case (p. 225): . 


(pp. 
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“I am not aware that the President, the Members of 
Congress, the Judiciary or, to come nearer to the case, in hand, 
the Coast Guard or the officials of the Veterans’ Hospital, 
because they are instrumentalities of government and cannot 
function naked and unfed, hitherto have been held entitled to 
have their bills for food and clothing cut down so far as their 
butchers and tailors have been taxed on their sales; and I 
had not supposed that the butchers and tailors could omit from 
their tax returns all receipts from the large class of customers 
to which I have referred. The question of interference with 
Government, I repeat, is one of reasonableness and degree 
and it seems to me that the interference in this case is too 
remote. Metcalf & Eddy v. Mitchell, 269 U. S. 514.” 
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Mr, Justice McReynolds, in a separate dissenting opinion, states 


225-226): 


“J am unable to think that every man who sells a gallon 
of gasoline to be used by the United States thereby becomes 
a federal instrumentality, with the privilege of claiming free- 
dom from taxation by the State. 


“The doctrine of immunity is well established, but it 
ought not to be extended beyond the reasons which underlie it. 
Its limitations were well pointed out fifty years ago in Rail- 
road Company v. Peniston, 18 Wall. 5, 30, 31—‘It cannot be 
that a State tax which remotely affects the efficient exercise 
of a Federal power is for that reason alone inhibited by the 
Constitution. To hold that would be to deny to the States all 
power to tax persons or property. Every tax levied by a 
State withdraws from the reach of Federal taxation a portion 
of the property from which it is taken, and to that extent 
diminishes the subject upon which Federal taxes may be laid. 
The States are, and they must ever be, coexistent with the 
National government. Neither may destroy the other. Hence 
the Federal Constitution must receive a practical construction. 
Its limitations and its implied prohibitions must not be ex- 
tended so far as to destroy the necessary powers of the States, 
or prevent their efficient exercise,’ ” 


Again quoting from Mr, Justice Holmes, commenting upon 
the dicta of Mr. Chief Justice Marshall, page 223: 
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“It seems to me that the State Court was right. I should 
say plainly right, but for the effect of certain dicta of Chief 
Justice Marshall which culminated in or rather were founded 
upon his often quoted proposition that the power to tax is the 
power to destroy. In those days it was not recognized as it is 
today that most of the distinctions of the law are distinctions 
of degree. If the States had any power it was assumed that 
they had all power, and that the necessary alternative was to 
deny it altogether. But this Court which so often has defeated 
the attempt to tax in certain ways can defeat an attempt to 
discriminate or otherwise go too far without wholly abolishing 
the power to tax. The power to tax is not the power to destroy 
while this Court »ts. The power to fix rates is the power to 
destroy if unlimited, but this Court while it endeavors to pre- 
vent confiscation does not prevent the fixing of rates. A tax 
is not an unconstitutional regulation in every case where an 
absolute prohibition of sales would be one.” 


We respectfully submit that there is every reason to believe that 
the United States Supreme Court would not apply the rule of the 
Panhandle Oil case to the instant situation. We should be glad to 
hear from you further in the light of the considerations above set out. 


Very truly yours, 
Paul F. Good, Attorney General, 
E. Vail, Assistant Attorney General. 


LEGISLATURE—OFFICIAL ADVISER TO 


March 9, 1933. 


Honorable George W. O’Malley, 
Speaker, House of Representatives, 
Lincoln, Nebraska. 


Dear Sir: 


You ask whether the Legislative Reference Bureau or the At- 
torney General is the official adviser of the Legislature upon legal 
questions. This duty is imposed upon the Attorney General in Sec- 
tion 84-205 Compiled Statutes of Nebraska, 1929, which in its per- 
tinent part, recites: 
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“To give, when required, without fee, his opinion in 
writing upon all questions of law submitted to him by *** 
either branch of the Legislature.” 


The laws concerning the Legislative Reference Bureau contain 
no provision making it, or its officers, the legal adviser of the Legis- 
lature or either branch thereof. Article 4 Chapter 50 Compiled Stat- 
utes of Nebraska, 1929, providing for the duties of that Bureau, 
imposes only the obligations of furnishing information to members 
of the Legislature and of aiding said members in drafting in proper 
form such bills, resolutions and measures as may be submitted to 
them. 


Yours very truly, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


LEGISLATURE—APPROPRIATIONS—VOTE REQUIRED 
WHEN EXCEEDS BUDGET OR NOT INCLUDED 


March 2, 1933. 


Honorable Geo, W, O’Malley, 
Speaker, House of Representatives, 
Lincoln, Nebraska. 


In re: Majority of votes necessary in Legis- 
lature to pass appropriation bill providing 
for appropriations in excess. of or not includ- 
ed in the Governor’s budget, 


Dear Mr. Speaker: 


Section 7 Article IV. of the Constitution requires the Governor 
of the State to present a budget of the financial requirements of 
the State for the ensuing biennium to the Legislature. Said sec- 
tion further provides: 


“No appropriation shall be made in excess of the re- 
quirements contained in such budget unless by a three-fifths 
vote of each house of the legislature, and such excess so ap- 
proved by a three-fifths vote shall not be subject to veto by 
the Governor.” 
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The part of Section 7 above recited was construed by the Su- 
preme Court in Elmen v. State Board, 120 Neb. 141 (1930). The 
court therein held that both appropriations in excess of the Gover- 
nor’s budget and appropriations for items not included in the Gov- 
ernor’s budget, when passed by a three-fifths vote of each house, 
became a valid and existing law. The court held in the above case 
that it was not necessary for a vote to be taken separately upon 
each of the items so increased or added, but that it was sufficient 
that the bill as a whole passed each house by a three-fifths vote. 


We, therefore, advise that in our opinion the appropriations 
for the relief of Mr. Lytle and for the State Fair may be validly 
passed by a three-fifths vote in each house. 


Further, the provision as follows: 


“No appropriation shall be made in excess of the require- 

ments *** unless by a three-fifths vote of each house” 
indicates, as the case above implies, that appropriations above re- 
ferred to are not validly passed by any vote less than a three-fifths 
vote. 


Respectfully submitted, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


COUNTY FUNDS; RELIEF PURPOSES, USE OF FOR 


January 15, 1933. 


Hon. Frank McCarter, 
State Senate, 
Lincoln, Nebraska, 


Dear Senator McCarter: 


Your committee has requested our opinion as to whether or 
not legislative action can be taken authorizing the county commis- 
sioners of the several counties of the state to draw upon any avail- 
able funds, including state gasoline tax, for the care of the needy of 
the respective counties. 
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Under Section 26-716 of the Compiled Statutes of Nebraska 
for the year 1929 a county board is authorized to appropriate to 
the general fund of the county any sinking fund in the county treasury 
not levied for the payment of any bonded indebtedness; also, all coun- 
ty money, except school money, remaining on hand and no longer 
required for the purposes for which the same were levied. 


Section 26-717 of the Compiled Statutes grants the power to 
the county board of the respective counties to transfer any unex- 
pended balance, or any portion thereof, remaining in the county 
general fund at any time to any other county fund when the inter- 
ests of the county seem to demand such transfer; provided, in no 
case shall such transfer reduce the amount of said county general 
fund below the sum of $2,000. 


It is therefore our opinion that it would be unnecessary for any 
further legislative authority to be granted to county boards; that 
they now have the authority to transfer the above funds of the re- 
spective counties as they deem advisable. 


As to the using of the gasoline tax money for the case of the 
needy, such authority would require an amendment to Section 66-411 
which would include an amendment to the title of this act as well as 
the body of the act. 


It is our opinion that this act may be amended so as a part of 
all future gasoline tax money may be paid into the general fund of 
the county. The act may also provide that unused gasoline tax money 
now deposited in the county road funds of the respective counties 
may be transferred to the general fund of the county, providing that 
contracts have not already been made against it. It is our further 
opinion that moneys against which contracts have been made can- 
not be transferred from the special funds, whether such money be 
deposited in the county road fund or any other fund of the county. 


As to the use of inheritance tax money for the care of the 
needy, such authority would require an amendment to Section 77- 
2218 of the Compiled Statutes of Nebraska for the year 1929 which 
should include an amendment to the title of the act as well as the 
body of the act. 


It is our opinion that this act may be amended so as part of 
all future inheritance tax money may be paid into the general fund 
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of the county. The act may also provide that unused inheritance tax 
money now deposited in that special fund of the respective counties 
may be tranferred to the general fund of the counties provided that 
contracts have not already been made against it. It is.our further 
opinion that moneys against which contracts have been made can- 
not be transferred from this special fund. 


Respectifully submitted, 
Paul F. Good, Attorney General. 
By Paul P. Chaney, Assistant Attorney General. 


TAXATION—FOREIGN INSURANCE COMPANIES 


February 11, 1933. 


Honorable Lee Herdman, 
Acting Commissioner of Insurance, 
Building. : 


In re: Taxation of Foreign Insurance Com- 
panies, 


Dear Sir: 


You have asked our opinion as to the right of foreign insur- 
ance companies to make certain deductions in computing their “gross 
premiums” for purposes of taxation, as provided by Sections 77-901, 
77-902 and 77-903 Compiled Statutes of Nebraska, 1929. 


The deductions claimed are: first, of premiums returned upon 
the cancellation of policies before the policy becomes a contract; 
second, premiums returned as unearned, upon the cancellation of a 
policy which has partially expired; third, dividends applied in reduc- 
tion of premiums; and fourth, reinsurance premiums paid by the 
reporting company to some other insurance company to indemnify the 
reporting insurance company against loss on account of the risk 
becoming a claim. 


With reference to the first three items of deduction, the answer 
seems to be plain. I am of the opinion that the term “gross amount 
of premiums received by it for insurance written upon property with- 
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in the state” (77-901) and the term “gross amount of premiums re- 
ceived by it during the preceding calendar year for business done in 
this state” (77-902) and the term “gross receipts from all business 
transacted in the state during the preceding calendar year” (77-903) 
all have substantially the same meaning and all exclude the first three 
items mentioned above—items of returned premiums, whether be- 
cause the policy was never actually in force or because the policy was 
canceled, and likewise dividends. Dividends are generally considered 
to be refunds or rebates upon a premium. 


With reference to reinsurance premiums paid, I believe a dif- 
ferent rule should be applied. The contract of reinsurance is es- 
sentially a contract of indemnity to the reinsuring company and the 
premiums paid thereon are an item of expense of doing business 
rather than having any relation to a return or a deduction from the 
premium actually received upon the business which has thus been 
reinsured. In contracts of reinsurance, of the class as to which this 
deduction is claimed, the company originally writing the insurance 
remains liable to the insured for the full amount of the policy; its 
contract with the policyholder is not in any manner affected or al- 
tered, and as between the policy holder and the company, the pre- 
mium is fully paid. If the company desires to be protected in part 
from loss on account of the particular risk, this is an independent 
matter not involving that premium as originally paid. 


It has been suggested that double taxation would result if the 
deduction for reinsurance premiums paid were not permitted. This 
would not be true, since the two transactions are entirely unrelated 
and independent, 


It is true that if the reinsurance were done in Nebraska, so that 
the reinsuring company would be required to report it as “business 
done in this state” or “business transacted in this state” or “insur- 
ance written upon property within the state”, the reinsuring com- 
pany might be required to pay a tax upon the reinsurance premium 
under one or another of the sections above referred to. Even this 
would not constitute double taxation, within any legal meaning of 
the term. 


However, the tax under consideration is that paid by foreign 
insurance companies, and these foreign insurance companies neces- 
sarily enter into the reinsurance contract at their place of business or 
home office, so that for purposes of taxation the transaction takes 
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place out of the state and would probably not be subject to the Ne- 
braska tax. To permit the deduction of the reinsurance premium 
from the gross premiums would in effect permit a portion of the 
gross premium to escape taxation altogether so far as Nebraska is 
concerned. 


We believe that the analysis given you in the former attorney 
general’s opinion, under date of August 2, 1932, sufficiently covers 
the legal question as to whether or not a different measure of taxa- 
tion can be applied to foreign corporations than that which is ap- 
plied to domestic companies. 


The only argument of any persuasive force which has been 
brought to my attention as to the deduction of reinsurance premiums 
lies in the administrative practice asserted to have existed for a long 
period of time in connection with this deduction. This administrative 
practice, as a practical construction of the terms of the taxing statute 
has, of course, some weight with the courts. I do not have before 
me the precise history of the practice in the Department, but I as- 
sume that it is as asserted by counsel for the objecting insurance com- 
panies. 


I do not believe that such an administrative practice is sufficient 
ground for ignoring what appears to me to be the plain meaning of 
the statute. The words are “gross receipts”, “gross amount of prem- 
iums received” and “gross receipts” in the three sections respectively. 
While refunds in the form of dividends, returns of unearned prem- 
iums, ete. could properly be considered not to be receipts, it appears 
to me that the plain language of the statute does not admit of the 
deduction of an expense of doing business such as a premium on an 
indemnity contract, 


The courts have never held that administrative interpretation 
of the law is absolutely binding, but it is merely persuasive, and in 
my opinion it should not be followed in this particular instance. 


I would, therefore, recommend that the Insurance Department 
rule that the deductions be allowed except as to reinsurance prem- 
iums. 


Respectfully submitted, 
Paul F. Good, Attorney General. 
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CONSTITUTIONAL LAW, CLASSIFICATION 


February 27, 1933. 


Hon. William B. Banning, 
State Senator, 
Lincoln, Nebraska. 


Re: Constitutional law, Classification. 


Dear Sir: 


You have requested the opinion of this office on Senate File No. 
86, particularly upon the question of whether or not the legislature 
is authorized to pass such a bill and whether or not the classification 
mede therein is proper. 


This bill treats with the banking business and the insurance 
business. These businesses are both affected by public use and in- 
terest and therefore subject to regulation by the State. 


In my opinion the legislature has, under the police power of 
the State, authority to pass such laws regulating the conduct of 
the state banks and the conduct of insurance businesses as are reason- 
able and necessary to protect the welfare of the public. It must be 
borne in mind that the exercise of this power must be necessary for 
the protection of the public from some existing evil, and the regu- 
latory acts themselves must be reasonable. Otherwise the regulation 
would be an impairment of the constitutional rights of persons to 
engage in business within the state. 


The next question arising from this bill is, whether or not the 
classification made therein is legal and proper. That is, does a clas- 
sification of a business based upon the size of the town in which 
that business is operated violate the provisions of the constitution? 


On this point the court decisions are in serious dispute. There 
is strong authority to the effect that a classification made upon the 
basis of population of a city, wherein the law is applicable as to per- 
sons in cities of one size and not as to persons in cities of another size, 
is unconstitutional for the reason that it is an arbitrary interference 
with the rights of persons in the former cities to engage in business 
and is therefore an unreasonable discrimination against these per- 
sons, and is local or special class legislation. 
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However, there is a strong line of cases to the contrary, holding 
that classification by the size of a city is a valid and proper method, 
as such law operates uniformly upon all persons in all cities of the 
size in which the restriction applies. 


These decisions place a limitation upon this rule, however, te 
the effect that the restriction of the law to cities of a certain size only 
must not be arbitrary or oppressive and must apply equally to all 
persons similarly situated. It is further required that the ground upon 
which the distinction is made between cities of various sizes must be 
reasonable and necessary. That is, there must be reasonable and 
necessary grounds for applying the law to cities of one size and 
exempting cities of another size from the provisions of the law. There 
must be a difference in this situation existing in the two classes. 


I am inclined to agree with the latter line of authorities, but 
wish at this time to call your attention to the fact that there is a 
serious dispute upon this question. 


In your letter you say “others contend that such a law would be 
invalid because any evil connected with a banking or trust company 
writing insurance would apply to banks over the entire state, and 
would not be confined to banks operating in any particular city.” 


If it is a fact that the evil connected with a bank writing insur- 
ance applies alike to all banks over the state, I am forced to agree 
with those persons believing the law to be invalid, for as I have set out 
above, a statute must apply equally to all persons engaged in the 
same business and under the same conditions. There must be some 
reasonable and necessary reason for exempting one class from the 
operation of the law. The circumstances under which the exempted 
class operates must be different from those of the class to which the 
law applies before a classification can be valid. The selection of the 
class upon which the law will act, must not be arbitrary but must be 
founded upon some reasonable and necessary grounds. 


Whether or not there is any reasonable ground for applying this 
law to persons within cities of a certain size only is not for me to 
say. The line dividing or distinguishing between laws which validly 
classify as between town or cities, and those where the classification 
is unreasonable, is a line or division on which no general rules are 
laid down by the courts and each case is decided on its own merits. 
Personally, I incline to the belief that the courts would hold this 
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to be an arbitrary and unreasonable classification, but in view of 


the doub 
opinion. 


t hereinbefore expressed, I would prefer not to give a postive 


Respectfully submitted, 


Paul F. Good, Attorney General. 
By Wm. H. Wright, Assistant Attorney General. 


ELECTIONS—PRIMARIES, DATE OF FILING 


March 22, 1934. 


Honorable Harry R, Swanson, 
Secretary of State, 
Building. 


Elections; date of filing for primary 


Dear Sir: 


You 


have asked for an opinion from this department on the 


following submitted questions: 


a. 


oo 


A 
vides in 


What is the date for the 1934 primary election in Ne- 
braska? 


What is the last date that you may accept a filing of an 
application for the placing of a name on the primary 
ballot? 


May you accept a filing received by mail subsequent to 
last filing date but bearing a post mark prior to last 
filing date? 


Section 32-1110 Compiled Statutes of Nebraska, 1929, pro- 
substance that the primary election shall be held on the 


second (2nd) Tuesday in August on each even year. This date 


is thereb: 


2. 
vides in 
with the 


y fixed at August 14, 1934. 


Section 32-1124, Compiled Statutes of Nebraska, 1929, pro- 
substance that a candidate must file his written application 
proper official at least forty (40) days prior to the date of 


the primary election in order to have his name appear upon the 
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printed ballot. In the case of Garret vs, State, 118 Nebr. 3738, our 
court’ held that when an act is to be done within a certain number of 
days prior to a fixed date, the day of the fixed date is excluded. By 
excluding the date August 14, 1984, forty (40) days prior thereto is 
July 5, 1934, which is the last date filings may be accepted by you. 


8. In the case of State ex rel Smith vs. March, 120 Neb.287, 
our court held that a written application bearing a post mark within 
the time allowed for filing but not received by the proper authority un- 
til after the expiration of the time allowed by statute for such filing 
is not a compliance with our statute and the person named in the 
application thus received is not entitled to have his name printed on 
the primary ballot. 


Respectfully submitted, 
Paul F. Good, Attorney General. 
By Paul P. Chaney, Assistant Attorney General. 


TAXATION—POSTAL SAVINGS ACCOUNT 


April 10, 1933. 


Mr, E. H. Gearhart, 
Newman Grove, 
Nebraska. 


Re: assessment and taxation of money de- 
posited in post-office. 


Dear Mr. Gearhart: 


You inquire whether money deposited in the post-office is ex- 
empt from state or local taxation, or whether it is taxed the same 
as money deposited in banks. I assume you speak of money placed 
in a postal savings account. 


While the answer to your question may not be entirely free from 
doubt, I am inclined to the opinion that such money is taxable just 
as money deposited in a bank is taxable. In the recent case of Leoka 
v. The U. S., 69 Court of Claims Reports 79, it was held that deposits 
made under the postal savings system are trust funds and do not 
become the property of the United States. 
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I will add that while the question is not entirely free from doubt, 
the writer of this opinion is disposed to resolve the doubt against 
himself and expects to make a return for taxation of his small postal 
savings account. 


Respectfully yours, 
Paul F. Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General. 


GASOLINE, DELIVERY OF DURING PROHIBITED HOURS 


June 7, 1933. 


Mr. Ernest E. Spencer, 
County Attorney, 
McCook, Nebraska. 


Re: Delivery of gasoline during prohibited 
hours. 


Dear Sir: 


We have your letter of June 3 in which you inquire whether one 
who delivers, as well as one who receives, gasoline during the prohibited 
hours may be prosecuted under the provision of H. R. 390. 


In my opinion, only the person who receives gasoline into a 
storage tank is made guilty of a misdemeanor by the said act. The 
bill provides: 


“Any person who shall.*** receive or have delivered into 
any storage tanks or any equipment of a dealer, any motor 
vehicle fuel ***” 


between 9 P. M. and 5 A. M. shall be deemed guilty of a misde- 
meanor. The words “have delivered” apply, in my opinion, to the 
person owning the tanks and who thereby receives the gasoline. The 
act is penal and must be strictly construed and to hold otherwise 
requires reading additional words into the language used. 

I suppose the Legislature intended to place the responsibility 
on the dealer owning tanks, because he can prevent the delivery of any 
gasoline thereto, if he so desires. 


Very sincerely, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 
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GASOLINE TAX—APPORTIONMENT UNDER S&S. F. 15 


June 2, 1933. 


Honorable George E.., Hall, 
State Treasurer, 


Lincoln, Nebraska. 
Re: Apportionment of gasoline taxes to 


counties under Senate File 15; effective 
date of new apportionment. 
Dear Sir: 


You ask our opinion as to what funds received by you from 
the tax on gasoline are subject to the new apportionment to coun- 
ties provided for in Senate File 15. 


Prior to the enactment of Senate File 15, one-fourth of the sums 
arising from the gasoline tax was apportioned to the counties. By 
virtue of Senate File 15, three-eights of said sums are so apportioned. 
Senate File 15 was approved and became law on May 15, 1933. Sec- 
tion 3 of said Senate File 15 imposed a tax of four cents a gallon 
on gasoline and ‘the prior sections relative thereto were repealed. 


Gasoline taxes and the funds arising therefrom accruing prior 
to May 15 therefor were and are imposed and collected under and 
by virtue of the law existing prior to the enactment of Senate File 
15, and the apportionment must be made in accordance with the 
provisions of the law existing prior to May 15, to-wit: one-fourth 
to the counties. The taxes accrued when the gasoline was imported 
although payment may be deferred up to the 15th of the succeeding 
month. All taxes collected for the month of April, 1933 represent 
taxes accruing prior to May 15, and should be apportioned one- 
fourth to the counties. During the month of May, 1983 the funds 
arising from taxes imposed on gasoline imported into the state prior 
to May 15 should be apportioned one-fourth to the counties, and 
those funds arising from subsequent importations after May 15 should 
be apportioned one-fourth to the counties, and those funds arising 
from subsequent importions after May 15 should be apportioned in 
accordance with the provisions of Senate File 15, or three-eights to 
the counties. 


Yours truly, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 
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GASOLINE—LICENSES, SURETY FOR BONDS 


June 2, 1933. 


Honorable D. F. Felton, 
Director, 
Department of Agriculture and Inspection, 


Lincoln, Nebraska. 


Re: Bonds required for gasoline license: 
who may be sureties thereon. 


Dear Sir: 


Under date of June 1, you inquire whether members of a corpor- 
ation or firm may properly become sureties on the bond required for 
the issuance of a license to said corporation or firm to permit impor- 
tation of gasoline. 


In the ease of a corporation, the liability for the gasoline tax is 
limited to the corporation. The officers or directors thereof are not 
liable for payment in case of default by the corporation. A bond, 
therefore, on which the officers and stockholders appear as sureties 
subjects them personally to the payment of the tax upon default by 
the corporation and, therefore, creates an additional liability not 
theretofore existing. In the absence of express terms in the licensing 
act prohibiting the same, it is my opinion that members of a corpora- 
tion are proper sureties upon a bond of the nature above referred to; 
providing they are otherwise duly qualified. 


In the case of a firm which is not incorporated, the members 
thereof are individually liable for the payment of the tax above re- 
ferred to and no additional liability is created by their executing a 
bond as surety for the said firm. In such a case, I do not believe they 
are proper sureties on the bond referred to. 


Very sincerely, 


Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 
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PUBLIC SALES—LIVE STOCK 
May 31, 1933, 


Dr. H. L. Feistner, 
Chief, Bureau of Animal Industry, ~ 
Lincoln, Nebraska. 


Re: Public live stock sales. 
Dear Mr, Feistner: 


You call my attention to Section 2 of H. R. 542 recently passed, 
which reads as follows: 


“Under the meaning of this act the title ‘public livestock 
sales’ shall apply to any person, firm or corporation engaged 
in the business of conducting a stockyards or sales pavilion 
where more than three hundred head of livestock is bought 
or sold monthly for purposes other than immediate slaughter 
through public auction or on a commission basis wholly or 
in part.” 


And you say: 


“The point which we wish cleared up is whether more 
than three hundred head monthly means for the full twelve 
months of the year or if an organization of this kind should 
operate but eleven months or less, even though more than 
three hundred head were bought or sold during the eleven 
months, would they come under this provision? Could it 
be understood that if the average of sales over the period 
of months amount to more than three hundred head of live- 
stock, as some sales might handle a thousand head one month 
and very few, if any, another month during the period of a 
year or a portion of a year that such places would come un- 
der the provisions of this Act as interpreted by the Section 
referred to?” 


In answer to your question, I will say that in my opinion it is 
not necessary in order that a dealer may come under the provisions 
of this law, that he shall sell or buy more than three hundred head 
of live stock each and every month of the year, or even that his 
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purchases or sales shall average more than three hundred head per 
month. If he purchases or sells more than three hundred head each 
month for any substantial number of months in the year, or possibly 
even if he buys or sells more than three hundred head during any 
one month of the year, he comes under the provisions of the statute 
and is required to have a license," 


The safe thing for a dealer to do is to get a license if he is 
of the opinion that his purchases or sales in any of the months of 
the year will exceed three hundred head. 


Very sincerely, 
By Geo. W. Ayres, Assistant Attorney General. 


GASOLINE COUPON BOOKS 


Honorable D. F. Felton, 
Department of Agriculture, 
Lincoln, Nebraska, 


Re Validity of Coupon books representing 
a lower price for gasoline than posted. 


Dear Sir: 


In your letter of May 16th you ask whether a gasoline dealer 
may issue coupon books for gasoline at a rate per gallon less than 
posted on his pumps, as required by Section 66-309, as amended by 
H. R, 388. 


The pertinent part of the section referred to provides: 


“(4) Wherever motor vehicle fuels are offered for sale, ex- 
hibited for sale or sold, by any firm, *** a placard or sign 
shall be posted on each pump *** on which shail be legibly 
written or printed the price of motor fuels, sold, offered 
for sale or exposed for sale.” 


There is no provision that the gasoline may not be sold at a 
different price from that posted. The language of the rest of the 
section referred to shows that the purpose of the requirement was 
to prohibit dealers from posting signs in such manner as to mislead 
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the public to believe that quoted prices were for all qualities of 
fuels sold or that the price quoted included the tax. It is, there- 
fore, my opinion that the above section does not prohibit the issuance 
of coupon books for the sale of gasoline based upon the allowance 
of a discount for quantity purchases. 


The section of the creamery laws to which you refer as analogous 
I do not believe to be so. Section 81-1011, which requires that 
prices be posted in cream stations, prohibits the buying of cream 
at any other price than that posted. 


Respectfully submitted, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


TAXES—TAX SALES—RATE OF INTEREST 


June 16, 19383. 


Mr, W. C. Albers, 
County Treasurer, 
Lincoln, Nebraska, 


Dear Sir: Re: Rate of interest on tax sales. 
You inquire: 


1. What rate of interest your office shall use in computing 
the amount necessary to redeem from tax sales now outstanding. 


2. What rate of interest will a tax sale draw, where the sale 
is made after the passage and approval of Senate File No. 4 which 
was passed with an emergency clause at the recent session of the 
legislature and approved March 1, 1933? 


I will answer the above questions in the order in which they are 
asked: 


1. In my opinion where a certificate of tax sale was issued 
prior to March 1, 1933, I am of the opinion that the owner and holder 
of such certificate will be entitled to receive, if the land is redeemed 
from such tax sale, the amount originally paid for such tax sale cer- 
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tificate with interest thereon at the rate of 12 per cent per annum 
from the date of the purchase. 


Section 77-2020 as it was prior to its amendment by Senate File 
No. 4 recently passed provided among other things that: 


“The owner or occupant of any land sold for taxes, or 
any person having a lien thereupon or interest therein, may 
redeem the same at any time before the delivery of tax deed 
by the county treasurer by paying the county treasurer, 
for the use of such purchaser, his heirs or assigns, the sum 
mentioned in his certificate, with interest thereon at the 
rate of twelve per cent per annum from the date of purchase 
to date of redemption, together with all other taxes sub- 
sequently paid, whether for any year or years previous or 
subsequent to said sale, and interest thereon at the same rate 
from date of such payment to date of redemption.” 


It is laid down as a rule of law in 12 C. J. at page 1002 thereof 
that: 


“The law in force at the time a tax sale is made becomes 
a part of the purchaser’s contract, and any subsequent stat- 
ute which attempts to deprive him of any substantial right 
secured to him by the existing law is void as impairing the 
obligation of contracts.” 


It is further said in that connection that a subsequent statute 
is void in so far as it attempts to reduce the amount to be paid the 
purchaser on redemption. 


2. Senate File No. 4 so amends 77-2020 as to require the pay- 
ment of nine per cent instead of twelve per cent interest per annum 
upon a certificate of tax sale and subsequent taxes paid thereon if 
the owner or occupant of the land redeems from the tax sale. 


I am therefore of the opinion that where a certificate of tax 
sale has been issued subsequent to March 1, 1933, that the rate of 
interest to be paid thereon in case of redemption is nine per cent in- 
stead of twelve per cent. 


Sincerely yours, 
Paul F. Good, Attorney General 
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COUNTY FUNDS, DEPOSIT IN BANK DOING 
LIMITED BUSINESS 


March 21, 1933. 


Mr. Charles L. Whitney, 
County Attorney, 
Aurora, Nebraska. br 


Re: Deposit of County Funds in a Bank 
Doing Only a Limited Business, 


Dear Sir: 


In your letter of the 18th instant you state that the bank which 
was designated and qualified as a depository of county funds has 
opened since the Bank Holiday with restrictions on withdrawals from 
old deposits but permitting new deposits to be made and drawn on 
without restriction. You then ask: 


“Would the County Treasurer have a right and be protected 
under the law should she make deposits and open a new 
account at such bank they not being named by the board as 
Depositors of public money and qualified by giving securities 
as required by law, since the banking holiday was ordered?” 


There can be little doubt but that the bank has not changed. 
It is still the same bank. It has therefore been designated by the 
county board as a depository of county funds. Whether the bond 
or securities given will extend to further deposits is a more difficult 


question, 


It is not clear from your letter whether the bank has pledged 
securities or given bond. In either case, however, it is very doubtful 
if the bond or securities would cover deposits in a bank under re- 
strictions. That was not the situation contemplated by the parties. 
And such situation is very important in determining the limit of 
liability on bonds. 9 C. J. 40-41. The treasurer is not authorized 
to deposit money without an approved bond. Section 77-2508 C. S. 
of 1929. The treasurer may be liable for a loss resulting from 
a deposit not in strict accordance with the law. State y. Hill, 47 
Nebr. 456, 
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It is therefore our opinion that the treasurer is not authorized 
to deposit county funds in a bank in the condition referred to and 
would not be protected therein unless new and additional bond or 
security is obtained. 


Your respectfully, 


Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


SCHOOLS—BUS, REGISTRATION OF 


April 10, 1933. 


Mr. J. G. McGinley, 
County Attorney, 
Ogallala, Neb. 


Re: Registration fee for truck used to 
transport school children. 


Dear Sir: 
You say: 


“The school district of the city of Ogallala contracts 
with a person to haul pupils to school within the school dis- 
trict. ‘This party owns a one-ton truck upon which he has 
placed a bus body for the purpose of transporting the pupils. 
He uses it for no other purpose, does not haul pupils or any 
other persons commercially and the truck is used exclusively 
in the district. 


“The County Treasurer is of the opinion that he would be 
required to pay a license based upon the number of pupils 
that he hauls which would make approximately an $85.00 
a year license. The school board takes the position that he 
should not be required to pay any more than a regular license 
on a one-ton truck.” 


House Roll 195, passed in the present session of the Legis- 
lature with an emergency clause, provides that 
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“For motor vehicles equipped to carry seven persons or 
more and used for hire, the fee shall be $25.00, plus $5.00 
additional for every person which said car is equipped to 
carry.” 


But there is further provision that: 


“Upon the registration of motor vehicles equipped to 
carry seven passengers or more and engaged entirely in 
transportation of passengers for hire, within municipalities 
or in and within a radius of five miles thereof, *** the con- 
ditions and fees for such registration shall be fixed by the 
Department of Public Works and such fee shall be determined 
by the same rate as paid by commercial trucks.” 


If the transportation of children to and from school occurs en- 
tirely within a radius of five miles from the city of Ogallala, it oc- 
curs to me that the latter provision will govern. 


Respectfully submitted, 
Paul F, Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General. 


SCHOOLS—TREASURER—VILLAGE TREASURER ACTING AS 


May 9, 1933. 


Mr. Guy Laverty, 
County Attorney, 
Burwell, Nebraska. 


Re: Village treasurer acting as treasurer 
of school district. 
79-2513 
Dear Sir: 17-208-17-209. 


You say: 


“I want to call your attention to Section 79-2518 of 
the Statutes of 1929. Then I want to call your attention to 
Sections 17-208 and 17-209 of the same statute. The ques- 
tion has arisen here and I am asked to get an opinion from 
your office as to whether the village treasurer is entitled to 
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any extra compensation for acting as treasurer of the school 
district and if so who is to pay it. 


“Also can the village board appoint one of. their own 
number for treasurer or clerk or either or both. Section 
17-209 says ‘the trustees shall receive no’ compensation’. 
If a salary is paid to a member of the board as clerk and to 
another member of the board as treasurer is it legal? 


“As an explanation I might say that Burwell is a town of 
1200 people but has never been organized as a city and acts 
under village government with a board of five trustees and 
they appoint all their officers and neither clerk or treasurer 
or any other officer except the trustees have ever been 
elected. They are paying their treasurer, who is a member 
of the village board, a small salary. I think it is $60.00 a 
year.” 


The officers appointed by a village board of trustees are subject 
to removal by the president of the board, with the advice and con- 
sent of the trustees. Thus it is said in Section 17-208 that: 


“Said appointees shall hold office for one year, unless sooner 
removed by the president of the board with the advice and 
consent of the trustees.” 


The general rule is that a member of a board is not eligible to 
an office to be filled by appointment by the board, unless the statute 
expressly states that he is eligible. Thus, it is stated at page 940 of 
46 C. J. that: 


“It is contrary to the policy of the law for an officer 
to use his official appointing power to place himself in office, 
so that, even in the absence of a statutory inhibition, all offi- 
cers who have the appointing power are disqualified for ap- 
pointment to the offices to which they may appoint; nor 
can an appointing board appoint one of its members to an 
office, even though his vote is not essential to a majority in 
favor of his appointment, and although he was not present 
when the appointment was made, and notwithstanding his 
term in the appointing body was about to expire; nor can 
the result be accomplished indirectly by his resignation with 
the intention that his successor shall cast his vote for him.” 
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Similarly, it is said in 22 R. C, L, at page 414 thereof that: 


“***two offices are incompatible where the incumbent of 
one has the power to remove the incumbent of the other, 
though the contingency on which the power may be exercised 
is remote, and it also exists where the incumbent of one 
office has the power of appointment as to the other office. 
This rule has been applied to prevent a board from appoint- 
ing one of their own members to an office which is subordi- 
nate to such board.” 


In this state, however, it is not settled public policy that a mem- 
ber of a board may not be appointed to hold some other office, by 
the board. Thus, in certain counties a member of the board may be 
appointed highway commissioner by the board. Similarly, in what 
is known as an Article VI school, the board of trustees of the school 
may appoint a treasurer and a director of the school district from 
among their own number, and the board of education of a city school 
district may appoint, as its secretary, either a member of the board 
or some other person; so the question as to whether members of a vil- 
lage board of trustees are eligible to be appointed to the office of 
village clerk and village treasurer, respectively, is not entirely free 
from doubt, although I think the better practice is to appoint out- 
siders to those positions. 


If members of the board are eligible to hold the office of vil- 
lage clerk and village treasurer, they may receive pay for same, for 
the statute expressly provides that salaries may be paid such officers. 


There is no doubt, under the statute, that the school district in 
which the village of Burwell is situated is a district governed by the 
provisions of Article XXV. of the school law, and as such a school 
district, the law provides that the city treasurer of a city situated in 
the district shall be ex officio treasurer of the school district, 


In the instant case, there is no city treasurer, but merely a vil- 
lage treasurer. The statute has not provided in express terms for a 
situation where a municipality, which forms a part of a school district 
and has sufficient population to become a city, has elected not to 
do so, but has remained under its village organization. 


It occurs to me, however, that it will be a reasonable and proper 
thing to do, under these circumstances, to recognize the village 
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treasurer as the school district treasurer and to have the school dis- 
trict pay for his official bond as said school district treasurer, just 
as it would do if he were the city treasurer. I am of the opinion 
that, in such a case, he should serve without compensation other than 
that which he receives from the village as village treasurer. 


Very sincerely, 
Paul F, Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General. 


INSURANCE—WRITING OF SURETY BONDS BY MUTUAL 
ASSESSMENT COMPANIES. 


June 24, 1933. 


Honorable Edward J. Dugan, 
Omaha, Nebraska. 


Mutual Assessment Associations. 


Dear Mr, Dugan: 


You have asked with reference to the right of a mutual assess- 
ment association to engage in the business of writing surety bonds 
in the State of Nebraska. You call my attention to the provisions of 
Sections 44-401 and 44-402 and the fact that under these sections 
an insurance company may be formed upon the assessment plan to 
transact the business of “fidelity insurance” which is defined by Sec- 
tion 44-401 as follows: 


“Guaranteeing the fidelity of persons holding places of pub- 
lic or private trust; guaranteeing the performance of contracts other 
than insurance policies, or guaranteeing and executing all bonds, un- 
dertakings and contracts of suretyship.” 


I am of the opinion that under this section of the statute, an as- 
sessment company may be formed for the purpose of writing surety 
bonds and that the Insurance Department should approve the organ- 
ization of such company if it complies with the laws as to organiza- 
tion of surety companies. 
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You further call my attention to Section 12-122, which provides 
that the surety on bonds shall be sufficent when executed or guaran- 
teed by a corporation having a paid-up capital of not less than two 
hundred fifty thousand dollars. 


In my opinion the latter section controls in connection with the 
execution of any bonds in the state of Nebraska, and even though a 
company can be organized on the assessment plan, the authorities 
could not be compelled to accept it as a surety, because it would not 
have the necessary paid-up capital of two hundred fifty thousand dol- 
lars. 


Very sincerely, 
Paul F, Good, Attorney General. 


TAXATION—NATURAL GAS IN TRANSIT 


March 11, 1983. 


Mr. Wm. H. Smith, 
State Tax Commissioner, 
Building. 


Dear Sir: Taxation of Natural Gas 


We refer to your letter enclosing copy of letter from Mr, C. 
H. Robinson, County Assessor of Washington County, in which he asks 
whether or not natural gas in transit through pipe lines is subject 
to taxation. 


It is well settled that the transmission of natural gas produced 
and collected in one state, into or through another by means of pipe 
lines consitutes interstate commerce. (Pennsylvania Gas Company v. 
Public Service Commission, 252 U. S. 23; Commonwealth of Pennsyl- 
vania v. State of West Virginia, 265 U. S. 553; State of Missouri 
v. Kansas Natural Gas Company, 265 U. S, 298; Peoples’ Natural Gas 
Company v. Public Service Commission, 270 U. S. 550.) 


It is quite well settled that no tax may be levied upon the trans- 
portation of gas in pipe lines, so far as the same is moving in inter- 
state commerce. (Eureka Pipe Line Company y. Hallanan, 257 U. S. 
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265; United Fuel Gas Company vy. Hallanan, 257 U. S. 277; Galloway 
v. Bell (App. D. C., 1926), 11 F, (2d) 258.) 


It follows, of course, that since transportation may not be taxed, 
no tax may be levied upon property which is being tranported. 


Property in the course of transportation in interstate commerce 
is not liable to taxation, even though temporarily detained in transit. 
This has been held as to coal (Susquehanna Coal Company v. Amboy, 
228 U. S. 665); as to logs (Champlain Log Company v. Brattleboro, 
260 U. S. 366); grain (Bacon v. Illinois, 227 U. S. 504); and oil 
(Eastern Gulf Oil Company v. Kentucky State Tax Commission (D. 
C. Ky., 1926), 17 F, (2d) 394). 


On this phase of the case, we are of the opinion therefore that 
the gas in the pipe line mains, which has been brought into this state 
for distribution here, or which is designed to be carried through this 
state for distribution in some other state or states, is not subject to 
a direct property tax. 


We would, however, in this connection call attention to the pro- 
visions of Section 77-801, Compiled Statutes, 1929, providing for a 
franchise tax upon natural gas pipe line companies. 


While this section does not take into account directly the amount 
of gas which is purchased and transmitted by the pipe line com- 
panies through this state, still this element must enter very largely 
into the other matters which are to be considered in arriving at a 
franchise value. For this reason, we do not think it can justly be 
said that this company is escaping taxation upon the gas in its pipe 
lines. 


You are also entirely correct in your assumption that when 
the gas is delivered at town border stations within this state, 
it loses its interstate character, and that it becomes entirely subject to 
state control. (East Ohio Gas Company v. Ohio Tax Commission, 283 
U. S. 465.) 


If any further or additional information is desired for Mr. Rob- 
inson, we shall be glad to supply it to the best of our ability. 


Yours very truly, 
Paul F. Good, Attorney General, 
E. Vail, Assistant Attorney General. 
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COUNTY—FUNDS—DISPOSITION OF ROAD LEVY 
CITIES—FUNDS, DISTRIBUTION OF COUNTY ROAD LEVY 


August 5, 1933. 


Mr. Harvey R. Ellenberger, 
County Attorney, 
West Point, Nebraska. 


Dear Sir: Re: Proper disposition of the road 
fund Sec. 39-206 


You say: 


“IT am writing with reference to the proper disposition of 
the county road fund as affected by Sec. 39-206, Comp. St. 
Neb, 1929. I do not find that the last proviso in this section 
added in 1929 has been construed by the Court. The question 
is whether the cities and villages should receive any part 
of the county road fund. That is should the city or village 
receive one-half of the county road fund raised from levy 
on property within said city or village? 


“The law was well settled prior to the amendment of 
1929, The last proviso in the section (39-206) was then 
added. This proviso says in part: ‘And no part of said moneys 
need be paid to the townships in said counties for expendi- 
ture by said township officers.’ ” 


In answer to the question you ask I will say that in my opinion a 
city of the second class or a village is not entitled as a matter of law 
to have turned over to it one-half of the county road tax levy on 
property situated within its corporate limits. You will note that section 
39-206 provides “That in counties under township organization all of 
said moneys collected as a county road levy shall constitute a county 
road fund to be expended by the county board for the benefit of all the 
county roads as may be deemed best and no part of said moneys need to 
be paid to the townships in said counties for expenditure by said 
township officers.’ 

If, however, there is a township road tax it is provided by 39-1201, 
“Where cities and villages are located within the boundaries of any 
town, one-half of all money collected as road tax on property within 
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the corporate limits of such cities and villages, shall be paid in cash 
by the Town Board to the treasurer of such city or village, and such 
money when paid to the treasurer of such city or village shall be ex- 
pended by the proper officers of such city or village for maintenance and 
repair of the streets and alleys of such city or village.” 


In the case of State ex rel City of O’Neill, v. Kelley, 109 Neb. 
118, 189 N. W. 967, it was held that a city of the second class 
was entitled to one-half of all moneys arising from township road 
taxes upon property situated within corporate limits of the city. 


Sincerely yours, 
PAUL F. GOOD, Attorney General. 
By GEO. W. AYRES, Assistant Attorney General. 


IRRIGATION—APPROPRIATION OF WATER—PRIORITY RIGHTS 


September 21, 1938. 


Mr. N. A. Lewin, 
Secretary Middle Loup Irrigation & Power District, 
Arcadia, Nebr. 


Re: Right of Middle Loup Irrigation & Power 
District to appropriation of water, 


Dear Sir: 


You have asked for our opinion relative to the rights of the 
Middle Loup Irrigation & Power District to the appropriation of 
water from the Middle Loup River, particularly in reference to prior 
applications for appropriation of the same water which have not been 
completed, but which stand ahead of your appplication in the point 
of time of filing such applications. 


As I understand the matter, this prior application has been on 
file some six years, and to date has never been acted upon by the 
Department of Roads and Irrigation, but that there is a request now 
on file to have that application passed upon. 


While there is no statute requiring the Department of Roads and 
Irrigation to pass upon an application for the appropriation of water, 
within any definite period of time, the obvious intent of the irrigation 
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statute is that the public waters should be put to some beneficial use 
with as little delay as possible. It is also the intent of the statutes that 
an appropriation be granted to such applicant as will diligently pro- 
ceed with the work of putting the water to a beneficial use. 


The Department, before granting an appropriation, should be satis- 
fied in its,own mind that an application for such appropriation is 
made in good faith with the intention that the water will be put to a 
benefical use as soon as possible, 


There is authority to the effect that it is the policy of the State 
to deny anyone who has made application from a stream the right 
to retain individually the first call upon the waters of the stream, 
while failing to apply the same to a beneficial use. Therefore, in pas- 
sing upon an application, the Department should take into considera- 
tion all matters that might reflect on the good faith of the applicant, 
and before granting an appropriation, should be satisfied that the ap- 
plicant will diligently proceed with the work necessary to use the water. 


If it should appear from all of the facts before the Department that 
the application is not made in good faith and not made with the ex- 
pectancy of putting the water to a beneficial use within a reasonable 
time, naturally, the application should be denied and the appropriation 
given to another applicant who will put the water to a beneficial use. 
The Department, however, is the sole judge of such matters, unless an 
appeal is taken from its ruling. 


Under Section 46-504, Compiled Statutes of Nebraska for 1929, it 
is provided: 


“The right to divert unappropriated waters of every natural 
stream for beneficial use shall never be denied. Priority of 
appropriation shall give the better right as between those using 
the water for the same purposes, but when the waters of any 
natural stream are not sufficient for the use of all those 
desiring the use of the same, those using the water for 
domestic purposes shall have the preference over those claim- 
ing it for any other purpose, and those using the water for 
agricultural purposes shall have the preference over those 
using the same for manufacturing purposes. 


It is my opinion that under this section, when two or more ap- 
plications are on file with the Department of Roads and Irrigation, 
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for an appropriation of the same water, the Department should first 
consider the application that was first filed; but before granting the ap- 
propriation upon that application, the Department should consider any 
other applications that may be on file for the appropriation of the same 
water, 


It then should be the duty of the Department to determine 
whether there is ample water in the stream from which the appropriation 
is to be made to satisfy and supply both or all of the applicants. In the 
event that there is not sufficient water in the stream to satisfy all of the 
applications on file, it is then the duty of the Department to determine 
whether or not any of the applications are for a use that is, under the 
statute, preferred as to that to which the other applicants intend to 
put the water. If one of the applications is for such a preferred use, 
then, in my opinion, the appropriation should be granted to that ap- 
plication embracing such preferred use of the water. 


The power to determine these facts lies with the Department of 
Roads and Irrigation and its decision of such matters is final, unless ap- 
pealed from. 


I trust this satisfactorily explains the situation to you. In the 
event that any part of this opinion needs clarifying in your mind, I will 
be glad to write you further. 


Yours very truly, 


PAUL F. GOOD, Attorney General. 
WM. H. Wright, Assistant Attorney General. 


LIVE STOCK—SHIPMENTS—INSPECTION OF 


September 27, 1933. 


Honorable Harry R. Swanson, 
Secretary of State, 
Lincoln, Nebraska, 


Re: Brand inspection of live stock shipments. 
Dear Sir: 


We have your letter of September 18, wherein you ask for our 
opinion as to whether or not there is any state statute compelling the 
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railroads to permit a brand inspection of livestock being shipped from 
Nebraska to other states. 


Our statute on this matter is in a peculiar condition, The 1929 
Compiled Statutes, Sections 54-701 to 54-710 inclusive, provided for 
the appointment of an inspector to inspect shipments of live stock 
being shipped from the county. Under the provisions of these sections 
the only manner in which a live stock inspector could be appointed was 
upon petition of fifty or more residents of a county. Upon such 
a petition being filed, the County Board had the authority and duty to 
appoint such a live stock inspector, whose duty it was to inspect ail 
shipments of live stock being made from that county. These sections 
also provided that certain cities within the state and in other states 
should be open markets, so long as they maintained a brand inspection 
under the superivision of Nebraska Stock Growers’ Association, and 
that shipments of cattle being made to open markets did not need to 
be inspected at the point of shipment, on the theory that they would be 
inspected at the open market. 


There was no provision requiring a brand inspection throughout 
the state generally, the only requirement being that there should be 
a brand inspector in case the residents of the county petitioned for 
such an inspector. 


In 1931 the Legislature attempted to change the existing statute 
by Chapter 99 of the 1981 Session Laws. 


In the title of this act it is recited that the act is to amend Section 
54-710 of the 1929 statutes and provide for the inspection of branded 
cattle shipments. This act repealed sections 54-701 to 54-708 inclusive. 
Although the title of the act recited that it was to provide for the in- 
spection of branded cattle shipments, there is nothing in this act mak- 
ing such provision, All this act did was to repeal the above sections 
and amend section 54-710 by adding penalties. 


As our state statutes now stand, there is no provision made for 
the inspection of live stock at the point of shipment. The only provi- 
sions that now stand on the statute books are Section 54-709, which 
designates certain cities as open markets, and Section 54-710 as amend- 
ed in 1931, which provides that where cattle are shipped to an open 
market no brand inspection shall be required at the point of loading, 
and which provides that where there is a change in the billing of 
cattle being shipped, that it is necessary to secure from the Nebraska 
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Stock Growers’ Association inspector of South Omaha a certificate of 
brand or brands. 


As our statutes now exist, in my opinion they are meaningless in 
connection with brand inspections of cattle shipments. 


In my opinion, before the railroads could be compelled to permit 
a brand inspection there would have to be a statute passed which 
specifically required that all shipments of cattle within the state of 
Nebraska should be inspected at the point of loading, or at some open 
market to which the shipment was made. Such a statute should also 
provide that its provisions should apply to shipments from the state 
of Nebraska to outside points, 


Yours very truly, 
PAUL F. GOOD, Attorney General. 
By WM. H. WRIGHT, Assistant Attorney General. 


BANKS—REORGANIZATION OF STATE BANKS 


October 2, 1983. 


Department of Banking, 
Lincoln, Nebraska. 


Re: Constitutionality of Sec. 8-181 


Reorganization of State Banks. 


Attention: Mr. George W. Woods. 


I have examined Section 8-181 Compiled Statutes of Nebraska 
1929, with special reference to the 1929 amendment thereto, providing 
for a reorganization of an insolvent bank upon a plan agreed to by 85 
per cent of the total amount of deposits and unsecured claims and 
the bank and the Department of Banking. The section provides that in 
case such a plan is consummated, the depositors and unsecured credi- 
tors not a party thereto shall be subject to the agreement as though 
they had joined in the execution thereof. 


You inquire whether this provision is constitutional in subjecting 
the non-assenting creditors to the provisions of the agreement. The 
principal objection raised is that the provisions, when enforced, impair 
the obligations of the contracts of non-assenting creditors. 
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The answer is that the section referred to is an insolvency statute 
in a field not covered by the Federal Bankruptcy Law. State banks are 
expressly excluded therefrom. It has long been the rule that said 
insolvency laws do not impair the obligation of a contract entered into 
after the law became effective, The reason is that such law becomes 
a part of the contract and is in the contemplation of all parties when 
the contract is entered into. Denny v. Bennett, 128 U. S. 469; Hoff v. 
First State Bank, 174 Minn. 36, 218 N. W. 238 (1928). 


The question was directly presented upon a state law similar to 
the statute of Nebraska above referred to in Hoff v. First State Bank, 
supra. The following cases are in accord therewith: McConville v. Fr. 
Pierce Bank, (Florida 135 So. 392, 19381; Dorman v. Dell, 245 Ky. 34, 
52S. W. (2d) 892 (1932); Gilfillan v. Canal Co. 109 U. S. 401 (1883); 
Paul v. Farmers & Merchants Bank, (Minn.) 245 N. W. 832 (1932); 
Farmers & Merchants Bank of Tomlinson (S. D.) 225 N. W. 305 
(1929); In Re Farmers Exchange Bank of Toronto (S. D.) 225 N. W. 
307 (1929). 


Where the claim arose prior to the passage of the Reorganization 
Act, it is not binding on non-assenting creditors. Engelcke v. Bank 
(S. D.) 246 N. W. 288 (19382). If, however, the creditor or the deposi- 
tor makes a new contract with the bank after the passage of the 
said Act, he becomes subject thereto. Hagen y, First State Bank, 180 
Minn. 113, 280 N. W. 267 (1980). 


The Act is not binding on a creditor who is a non resident of the 
state during the time he holds the claim against the bank, Nornick v. 
Bank (S. D.) 227 N. W. 375 (1929); Ogden v, Saunders, 12 Wheat. 213. 


Except in the situations presented by the cases in the next preced- 
ing paragraph, the law is uniform that non-assenting creditors are valid- 
ly bound by a reorginazation plan consummated in pursuance to the 
above mentioned section, 


This particular Nebraska section was before the Federal District 
Court of Nebraska in Shams v, Nebraska State Bank, 48 Fed. 289 
(1931). That case presented the rights of a depositor holding a certi- 
ficate of deposit issued prior to the enactment of said Reorganization 
Act, and who had not consented to the reorganization agreement. The 
case, therefore, fell within one of the well known recognized exceptions 
to the rule, and in accordance therewith the creditor was held not 
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to be bound by the reorganization agreement. His claim having arisen 
prior to the enactment of the Reorganization Act, said Act could not 
be a part of his contract. The court points out that the law did not 
exist when his contract was made and that the law then existing gave 
him other and different remedies, of which he could not be deprived by 
subsequent legislation. This case, therefore, does not pronounce a 
rule any different than is found in the decisions of the South Dakota 
and Minnesota courts, where a sharp distinction is drawn between a 
creditor becoming such before the passage of the instant law and one 
who became such after its passage, 


It is my opinion and advice that Section 8-181 is constitutional, 
valid and and effective in the case of a creditor whose claim arose after 
the passage of the said act; and any plan formed in compliance with 
that section is binding upon such creditor, though he does not assent 
thereto. 


Yours very truly, 


PAUL F. GOOD, Attorney General. 
By DANIEL STUBBS, Assistant Attorney General. 


INSURANCE—FRATERNAL INSURANCE TRANSFORMED INTO 
MUTUAL LIFE; LEGALITY OF 


October 13, 1933. 


Mr. Lee Herdman, 
Director of Insurance, 
Building. 


Dear Sir: 


Reference is made to your letter of September 20, in which you 
submit the question whether a fraternal beneficiary society, organized 
and domiciled in Nebraska, may be transformed into a mutual legal re- 
serve life insurance company. You enclose a copy of the constitution 
and laws of the society in question, being the Ancient Order of United 
Workmen. 


As you state in your letter, the statutes of Nebraska make no pro- 
vision for such a change, 
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In the case of Leininger vs. North American National Life Insur- 
ance Company, 115 Nebr. 801, the court approved the transformation 
of a life insurance company, organized and doing business on a mutual 
or assessment plan, to a stock basis, holding it was not such a funda- 
mental departure from the business for which the company was or- 
ganized as to prevent the change being made without the consent of all 
the members. It is important to note, however, that in that case not 
only was the change authorized by the statute, but the right to make 
such a change was expressly reserved in the articles of incorporation. 


On the other hand, in the case of Folts vs. Globe Life Insurance 
Company, 117 Nebr. 723, certain holdings of the court should be con- : 
sidered, which are reflected in the third, fourth, and fifth paragraphs of 
the syllabus. 


“No fraternal benefit corporation, organized under the 
laws of Nebraska, has any power, directly or indirectly, to 
write insurance or issue membership certificates for profit; 
nor can it use its funds to incorporate an old line insurance 
stock corporation and subscribe for its capital stock to be sold 
to members of the fraternal, under the guise of having such 
stock company cooperate with the fraternal in writing a line 
of insurance not permitted to fraternals.” 


“Such fraternals, having surplus funds available for in- 
vestment in securities prescribed by its constitution and laws, 
cannot organize and subscribe for the whole of the capital 
stock of a business corporation, under the pretext that such 
transaction constitutes an investment.” 


“When, as in this case, a fraternal benefit corporation, organ- 
ized, and carried on under the laws of the state, for the sole 
benefit of its members and beneficiaries, and not for profit, 
causes its officers to organize a stock insurance corporation, 
using the funds of the fraternal to subscribe for the capital 
stock and surplus of the insurance corporation, such trans- 
action is ultra vires of its charter, unlawful, against public 
policy, and void.” 


Without unduly extending this opinion, it occurs to us that 
fraternal benficiary associations constitute a unique class amongst in- 
surance organizations. They are operated through the means of a 
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lodge system, which selects the membership. Local lodges are main- 
tained which have certain social and charitable attributes. They 
join with the business of writing life insurance the features of 
fraternal brotherhood. In their inception, they were designed to af- 
ford a means and method of effecting insurance on their membership, 
which, it was hoped, by reason of the fraternal character of the 
organization and the absolute elimination of profit to any officer or 
employe, would be cheaper and more advantageous to the member- 
ship. That this purpose has not altogether been realized, owing to 
the inadequacy of the rates which were originally adopted, does not 
detract from the original purpose, which has, in the majority of in- 
stances been steadfastly carried out so far as it was possible so to do. 


The inexorable laws of mathematics have in many cases compelled 
these fraternal organizations to raise their rates, and because of 
their inadequacy in the first instance, they have, in many cases been 
compelled to raise them higher than they would if they had originally 
been made adequate. This has caused dissatisfaction amongst a 
large portion of the membership, and it is a matter of common 
knowledge that many of the fraternal organizations have lost heavily 
to old line companies in recent years. 


This would not, however, in our judgment, justify the fraternals 
in seeking to make themselves into purely business organizations. This 
would, in our judgment, be a complete departure from the original 
purpose of the organization. If that purpose is found to be impossible 
to carry out, it would occur to us that the only way in which a trans- 
formation could be made would be through an abandonment of the 
charter of the fraternal and the reinsurance of its membership in some 
new organization, organized as a mutual reserve life insurance com- 
pany under the laws of the state, or such other form of organization as 
the membership might desire. Dissolution, in absence of statute, 
would probably require unanimous consent of the members,—at least 
a majority could not dissolve so long as a sufficient number to maintain 
the organization were willing and desirous to continue. Certainly the 
Grand Lodge could not take such action, in the absence of delegated 
power. 7 C. J. 1064, 


Respectfully submitted, 


PAUL F. GOOD, Attorney General. 
By E. VAIL, Assistant Attorney General. 
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GAME FORESTATION & PARK COMM.—SHOOTING OF 
PHEASANTS—22 CALIBER RIFLE PROHIBITED 


October 17, 1933. 


Mr. D, E. Harper, 
Attorney at Law, 
Gothenburg, Nebraska. 
Re: Section 37-501, C. S. Nebr. 1929. 


Dear Sir: 


You ask whether section 37-501, Compiled Statutes of Nebraska 
for 1929 prohibits the use of a .22 caliber rifle in shooting pheasants or 
other game birds. In my opinion it does. 


This has always been the interpretation of the Board of Game, 
Forestation, and Parks. They point out that the words “ten gauge” 
used in the above section refer to the size of the bullet expelled from 
the gun and that a .22 caliber bullet is larger than a 10 gauge shot. 


Morever, it would seem that ordinary safety precautions would re- 
quire such an interpretation, since it would be highly dangerous to 
have hunters indiscriminately shooting rifles around cultivated fields, 
roads, etc. 

Sincerely 


PAUL F. GOOD, Attorney General. 


BANKING—DEBENTURES, ISSUANCE OF 


November 28, 1933. 


Honorable George W. Woods, 
Deputy Superintendent of Banking, 
Lincoln, Nebraska. 
Re: Issuance of debentures by 
Nebraska state bank. 


Dear Sir: 


You have asked my opinion as to the power and authority of 
state banks in Nebraska to issue debentures as a means of restoring 
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their capital structure. You have called my attention to the form of 
debenture authorized by the Reconstruction Finance Corporation, on 
the basis of which they will contribute to the Nebraska state banks. 


I have carefully examined the form of instrument which would be 
issued by the bank in return for the contributions made by the Re- 
construction Finance Corporation. This instrument contains full and 
complete stipulations and safeguards which prevent it from ever be- 
coming a liability of the bank, except as postponed to the claims of the 
depositors and general creditors. Therefore, except as between 
stockholders and the holder of such debentures, it could never be treat- 
ed as a liability. As I have previously informed you, therefore, in my 
opinion, it does not come within the limitation of Section 8-136 Com- 
piled Statutes, as amended by Section 25 of Chapter 18 Laws of Ne- 
braska 1933. 


You have further asked as to the legal authority for the issuance 
of such debentures. I do not know of any specific provision of the 
statute which would affect this issue of debentures one way or the 
other. Since it is to be treated as an obligation of the bank, in my 
opinion it can be authorized as a contribution to surplus by a vote of 
the stockholders in a meeting duly called for that purpose. 


The stockholders are the only persons affected by the terms of 
the debenture. For the purposes of all other parties interested in the 
bank, as depositors, creditors, or in any other way, the money so con- 
tributed is the absolute property of the bank, not offset by any obli- 
gation that might be taken into account in relation to such depositors 
or other creditors, 


It is obviously in accordance with principles of justice and equity 
that the party contributing the surplus should be entitled thereto, upon 
liquidation of the bank, if there are sufficient assests to justify such a 
distribution after the payment of all depositors and other creditors. 
Therefore, there would seem to be no requirement of an unanimous con- 
sent of the stockholders, and in my opinion a vote of a majority of 
the stockholders authorizing such contributions to surplus, upon the 
terms specified by the Reconstruction Finance Corporation is sufficient 
legal authority to be binding upon the bank. The stockholders, by 
majority vote, can properly dispose of the net earnings and provide 
that they shall go to retire the debentures as and when the net earnings 
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are realized and, therefore, in my opinion, no further legal steps are 
necessary to be taken. 


Very Sincerely, 
PAUL F. GOOD, Attorney General. 


COUNTY—FUNDS, OFFSETTING PERSONAL TAXES AGAINST 
CLAIMS 


December 6, 1933. 


Mr. David F. Simmons, 
County Attorney, 
Beaver City, Nebraska. 


Re: County funds; offsetting 
personal taxes against claims. 


Dear Sir: 
You say: 


“The general fund of this county is exhausted and 
claims against this fund are being audited and allowed but no 
warrants are being drawn thereon. 


“As you are aware Chapter 126 of 1933 session laws 
provide for the offset of personal taxes against claims, and pro- 
viding therein ‘and shall deduct from any amount found due 
upon such account or claim the amount of such tax, and shall 
forthwith issue a warrant for the balance remaining, if any.’ 


“The question presented is whether or not a claimant 
against the county can offset his claim against personal taxes 
owing by him to the county where the fund against which 
the claim is allowed is overdrawn and no warrants are being 
issued against it. And if so, the procedure in the event the 
claim is for a larger sum than the taxes owing.” 


I am of the opinion that a claimant of a valid claim against the 
county can, if it is sufficient in amount for that purpose, have his 
taxes paid with it, even though a warrant can not legally be drawn for 
its payment. 
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Chapter 126 Session Laws of 1933, which amends 26-127 and 26- 
128 C. S, provides: 


“The county board of any county, whenever the account 
or claim of any person, firm or corporation against the county 
is presented to them for allowance, shall procure from the 
county treasurer a certificate of the amount of delinquent 
personal taxes assessed against the person, firm or corporation 
in whose favor the account or claim is presented, and shall de- 
duct from any amount found due upon such account or claim 
the amount of such tax, and shall forthwith issue a warrant for 
the balance remaining, if any.” 


And that: 


«***For any such delinquent personal taxes so set off and 
deducted from any such account or claim, the governing body 
shall issue an order to the treasurer thereof directing him to 
draw from the same fund out of which said account or claim 
should have been paid, the amount of said delinquent taxes 
so set off or deducted, and apply the same upon the said delin- 
quent personal taxes in satisfaction thereof; and the county 
treasurer shall, upon application of such claimant, issue re- 
ceipt therefor to the person, firm or corporation whose taxes 
are so satisfied.” 


I am inclined to the opinion that a warrant may be drawn for 
the balance, if any, due claimant, although the safe plan to pursue may 
be not to draw a warrant in case warrants have already been issued in 
excess of eighty-five per cent of the tax levied for the current year and 
there is no money in the treasury to the credit of the proper fund with 
which payment can be made. 


I say this may be the safer course, in view of the fact that 26-116 
C, S. provides: 


“It shall be unlawful for the county board of any county 
in this state to issue any warrants for any amount exceeding 
the aggregate of eighty-five per cent of the amount levied by 
tax, for the current year, except there be money in the treasury 
to the credit of the proper fund for the payment of the same; 
nor shall it be lawful for the county board to issue any certi- 
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ficate of indebtedness in any form in payment of any account 
or claim, nor to make any contracts for or to incur any indebt- 
edness in any form in payment of any account or claim, nor 
to make any contracts for or to incur any indebtedness 
against the county in excess of the tax levy for county 
expenses during the current year; nor shall any expenditure 
be made, or indebtedness be contracted to be paid out of any 
of the funds of said county in excess of the amount levied for 
said fund.” 


And 26-118 provides; 


“Any warrant drawn after eighty-five per cent of the 
amount levied for the year is exhausted, and where there are 
no funds in the treasury for the payment of the same, shall 
not be chargeable as against the county, but may be collected 
by civil action from the county board making the same, or any 
member thereof.” 


Section 26-116 as originally enacted in 1879 read in part as follows: 


“Nor shall the county board issue any certificate of in- 
debtedness in payment of any account or claim in any form 
whatever, but all accounts against a county which cannot be 
paid by warrant as herein provided, shall be filed and recorded 
and paid as aforesaid in the order of their entry upon the 
record, whenever a warrant can be drawn under the provisions 
of this section.” 


Although this provision is no longer a part of the statutory 
law of the state, and, therefore, the county board is not required to 
follow that course if it does not desire to do so, I do not know of any 
law which forbids such action and it seems to me to be the proper 
course to follow, so far as the excess is concerned, where the amount 
due on a claim is in excess of the amount of delinquent taxes awed by 
the claimant, but a warrant for the balance due cannot lawfully be 
drawn at that time. 


Yours very truly, 


PAUL F. GOOD, Attorney General. 
By GEO. W. AYRES, Assistant Attorney General. 
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SCHOOL LAND LEASE—RIGHT TO REDEEM AFTER 
FORECLOSURE 


December 12, 1933. 


Honorable Harry P. Conklin, 
Commissioner, Public Lands & Buildings, 
Lincoln, Nebraska. 


Re: Right to redeem under lease 
for school lands after forfeiture. 


Attention Mr. J. H. Wehn: 


You inquire whether a lessee of public school lands may redeem his 
lease from forefciture at any time before the land is leased to another. 


Section 72-219 C. S. Neb. provides, among other things, that 
“The owner of any contract of sale or lease so forfeited may 
redeem the same by paying all delinquencies fees and costs of 
forfeiture at any time before such land is advertised to be 
leased at public auction.” 


I am of-the opinion that strictly construed the holder of a lease of 
school land, after his lease has been forfeited for non-payment of the 
rent, does not have an absolute legal right to redeem at any time be- 
fore the land is leased to another. It is true that in the case of Hile v. 
Troupe, 77 Neb, 199 the Supreme Court held that the lessee might re- 
deem from forfeiture any time before the land was actually leased to 
another, but that decision was rendered as to.rights which arose under 
a statutory provision somewhat different than the one which controls 
at the present time. 


Iam, therefore of the opinion that the Department is not required 
to allow a lease owner, whose lease has been forfeited for non-payment 
of rent, to redeem his leasehold rights after the land is advertised to 
be leased at public auction. In fact the statute, strictly construed, 
would seem to preclude his right to redeem the leasehold from fore- 
feiture at any time after the land had been advertised to be re-leased 
at publie auction. 


Bearing in mind, however, the distaste with which courts regard 
forfeitures and the disposition to mitigate their harsh provisions so 
far as possible, I will say that I do not wish to be understood as expres- 
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sing an opinion that you can not allow one to redeem after his lease has 
been forfeited and notice has been published that the land held by 
him would be re-leased at public auction, in case he comes in and offers 
to pay the amount due in full, together with all costs including the 
costs of advertisement. 


Very Sincerely, 
PAUL F, GOOD, Attorney General. 
By GEO. W. AYRES, Assistant Attorney General. 


IRRIGATION DISTRICTS—TAXES LEVIED AGAINST STATE 
LAND 


January 3, 1934. 


Honorable J, H. Wehn, 
Deputy Commissioner Public Lands 
and Buildings, 
Lincoln, Nebraska. 
Re: Irrigation district taxes. 


Dear Sir: 


You inquire whether irrigation district taxes levied against state 
lands sold under contract remain a lien against the land in case the 
purchaser’s interest therein is forefeited by the state because of his 
failure to comply with the terms of the contract. 


In my opinion they do not. I am of the opinion the lien of such 
taxes is only a lien upon the purchaser’s interest in the land and 
when that interest is forefeited and is no longer in existence, any lien 
based upon it ceased also to exist, 


In the case of Morehouse v. Elkhorn River Drainage District, 90 
Neb. 406, it was held that where state land held under contract was 
sold for special assessments levied upon it by a drainage district, it was 
enly the interest of the original purchaser from the state that was 
sold and that: 


“The rights of the state in the land will not be affected by 
such a sale.” 


I take it that when state land, held under contract of sale, and 
included in either a drainage district or an irrigation district, is assessed 
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by the district, it is only the interest of the purchaser from the state 
that is assessed and that when by reason of his failure to pay the price 
named in the contract, his interest in the land is forfeited by the 
state, the assessments previously made are not a lien upon the state’s 
interest. 


Sincerely yours, 
PAUL F. GOOD. Attorney General. 
By GEO, W. AYRES, Assistant Attorney General. 


TAXATION—TAX SALE CERTIFICATES 


January 9, 1934. 


Honorable Wm. H. Smith, 
State Tax Commissioner, 
Lincoln, Nebraska, 
Re: Taxation of tax sale certificates. 


Dear Mr, Smith: 


You submit to this Department for answer a letter you have 
received from Rinaker & Delehant, attorneys at law, in which they 
say: 


“We are disposed to concur in the opinion that a tax sale 
certificate independently purchased, is beyond all question 
taxable as intangible property. But Mr. Baker’s situation is 
this:—The certificate about which he inquired, represents 
merely the payment of taxes by his Company on land on 
which it holds a first mortgage, and the payment of taxes is 
made solely to protect the mortgage. The certificate is merely 
evidence of payment and he holds the taxes solely as a part 
of his mortgage debt. In that situation would it still be your 
position that the certificate is independently taxable? It 
seems to us that it ought not to be. 


“A further question arises in connection with the demand 
made on Mr. Baker’s company. The certificate is on land 
located in a County in this State distant from the county 
in which Mr. Baker’s Company has its legal domicile, and 
where it is naturally obligated to pay its personal taxes. It 
seems certain to us (and we are wondering whether there is 
any difference between your office and ours on this point) ‘that 
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even if Mr. Baker’s Company were obligated to pay taxes on 
the certificate the legal taxing jurisdiction would be the 
County in which Mr. Baker’s Company is domiciled. We 
shall appreciate your further reply on these points because 
the matter inquired about is ome of considerable im- 
portance.” 


In answer to the question submitted, I will say that it was not 
necessary for the owner of a real estate mortgage to secure a tax sale 
certificate in order to protect his mortgage security. He could, if he 
so desired, pay the taxes and the law would give him a lien for the 
amount thus paid. When he paid them and took a tax sale certificate 
therefore, he secured a new and independent lien against the land. It 
was, in fact, a first lien and I know of no reason why a tax sale certi- 
ficate in his hands should not be taxable as well as in the hands of an- 
other. 


I am of the opinion, however, that a tax sale certificate is taxable 
where the owner resides, or in the case of a partnership or corporation, 
where its principal place of doing business in the State is located. .I 
do not believe it is necessarily taxable in the county in which the real- 
estate is situated. 


Yours very truly, 
PAUL F, GOOD, Attorney General. 
By GEO, W. AYRES, Assistant Attorney General. 


INSURANCE—COUNTY, CITY AND SCHOOL PROPERTY ASSES- 
MENT ASSOCIATION, MUTUAL COMPANY AND 
STOCK COMPANY DEFINED 


January 26, 19384. 


Mrs, M. A. Fairchild, 
Insurance Department, 
Lincoln, Nebraska. 
Re: Insurance on county, city and 
school property. 


Dear Madam: 


You ask for an opinion from this Department as to what kinds of 
insurance companies may write insurance upon the property of coun- 
ties, cities and school districts, 
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In answer to your question I will say that we have in this State 
three kinds of insurance companies, if classification is made according 
to their plans of organization. They are defined as follows: 


“Stock Company is one with a capital stock that charges 
a fixed premium and is required to maintain the reserve 
provided by this article. Mutual Company is one without 
capital stock that charges a fixed premium and is required 
to maintain the same reserve as a stock company. Assess- 
ment Association is one that meets its losses and expenses from 
assessment levied upon its members.” 


I am of the opinion that either a stock company or a mutual com- 
pany may write insurance on the property of a public corporation in 
this state, provided their articles of incorporation state they may write 
such insurance, and provided further, that the plan of operation which 
they submit to the Department of Insurance, and which has been 
approved by that department, provides for the writing of such in- 
surance. 


I do not care to say that insurance on such property in an as- 
sessment association is necessarily void, but I doubt the right of the 
public officials of a county, city or school district to bind the corporation 
to pay an unknown and unlimited number of assessments. 


If the number and aggregate amount of assessments in an assess- 
ment company is limited, as it may be under the authority given 
by Section 44-402, 1933 Supplement to the Compiled Statutes, I know 
of no reason why it may not write insurance on public buildings if its 
articles of incorporation of the company and its plan of operation 
submitted to the Department of Insurance and approved by it, provide 
for the writing of such insurance. 


Sincerely yours, 


PAUL F. GOOD, Attorney General. 
By GEO. W. AYRES, Assistant Attorney General. 
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RAILWAY COMMISSION—FARM GRAIN STORAGE ACT 


January 29, 1934. 


Honorable Hugh Drake, 
Nebraska State Railway Commission, 


Building. 
Re: S, F. 3827 (Chap.4, Laws of Nebraska, 1933; 
Chapter 88, Article 38, Compiled 
Statutes Supplement, 1933.) 
Dear Sir: 


You have asked my opinion concerning certain phases of the 
above matter. 


You ask what is the duty of the commission in a case where an 
applicant has a corn crib upon which he wants a warehouse certificate, 
and the corn crib is located at such distance from the nearest inspector 
employee that the inspector refused to make such inspection for the 
amount of money the commission has, up to this time, stated it would 
pay for an inspection in that county. You suggest certain interpre- 
tations of the discretionary power given by the second sentence of sec- 
ticn 3 of the act above referred to. 


In my opinion the first sentence of section 3 of this act includes 
and comprehends all of the cases where it is compulsory upon the com- 
mission to make the inspection. In my opinion, if there are ten or 
more farmers operating farm lands tributary to any market, any less 
number of farmers having at least five thousand bushels of grain and 
such farmers apply to the commission in writing to have their grain 
inspected, the commission has no option but to cause such grain to be 
inspected as soon as practicable. If, under such circumstances there 
is grain to be inspected, but the inspectors will not inspect for the fees 
already fixed by the commission, it is the duty of the commission to 
provide inspectors in some other manner, for example, employ other 
inspectors who will work for the fees prescribed or increase the in- 
spection fee if the commission believes that to be reasonable. 
I do not believe that there is any authority for requiring 
the owner of the grain to pay mileage for inspectors over and above 
the amount of the fees fixed by section 4 of the act. I believe that grain 
owners who come within the description prescribed by the first sentence 
of section 3 of the act have an absolute right to have the grain inspected 
as soon as practicable after they have made the necessary application 
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and, that the fee prescribed by section 4 of the act cannot be increased 
by charges for mileage or otherwise, I do not believe that the question 
of whether or not an applicant is entitled to an inspection depends upon 
whether or not the fee prescribed by section 4 will pay the inspection 
expenses of the inspection. 


So far as concerns the discretionary powers of the commission, I 
believe that the court would not interfere with the exercise of the dis- 
cretion in the absence of fraud, improper favoritism, or other legal im- 
propriety. The courts universally hold that where a statute imposes a 
specifie discretion in an administrative body or officer, and such discre- 
tion is proper within constitutional limitations, no court will interfere 
to compel that discretionary power to be exercised one way or the 
other, It may well be that if it is certain that there will be ample funds 
as the proceeds of the fees with which inspectors of isolated storage 
places of grain could be paid, then all considerations of justice, equity, 
fairness and other considerations might lead to the conclusion that it 
would be proper and appropriate to make the particular inspection in 
the exercise of the discetionary powers. In such a case, the court would 
probably say that the administrative body could well make the in- 
spection and that it was reasonable to suppose that they might feel 
inclined to make it. The courts, however, are very loath to remove 
from the administrative body a discretion which the legislature, in 
the exercise of constitutional powers, has committed to the administra- 
tive body. 


Sincerely, 
PAUL F. GOOD. Attorney General. 
EDWIN VAIL, Assistant Attorney General. 


TAXES—TAX SALES, ON REAL ESTATE INCLUDE DELINQUENT 
GENERAL AND SPECIAL ASSESSMENTS 


February 3, 1934. 


Mr. Paul C. Holmberg, 
City Attorney, 
Grand Island, Nebraska. 


Re: Tax sale—Real estate. 
Dear Sir: 


In answer to your letter of inquiry of the 30th, ultimo, I will say 
that in my opinion the law provides that when a tax sale of real 
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estate is made it shall include not only delinquent general taxes but 
also the delinquent special assessments that are a lien on the real 
estate sold. 


Section 77-2053, to which you refer, provides: 


“That wherever power is now given by the revenue laws 
of this state to the county treasurer of any county in this state 
to sell real estate, on which taxes shall not have been paid as 
provided by law, it shall include the power to sell said real 
estate for all the taxes and special assessments now levied or 
hereafter levied by any county, municipality, drainage dis- 
trict, or other political subdivision of the state and all pro- 
visions of said revenue law now in force with reference to 
the collection of taxes shall apply with equal force to all 
taxes and special assessments levied by said county, munici- 
pality, drainage district or other political subdivision of 
the state.” 

a 
Section 16-702, which is a part of the charter of cities in the class 
of Grand Island, reads in part as follows: 


“At the time provided for by law, the council shall cause 
to be certified to the county clerk the percentage or mills 
on the dollar of taxes levied for all purposes by them on the 
taxable property within the corporation for the year then en- 
suing, as shown by the special assessment roll for such year, in- 
cluding all special assessments and taxes assessed as herein- 
before provided, and said clerk shall place the same on the 
property tax list to be collected in the manner provided by 
law for the collection of state and county taxes in the county 
where such city is situated, and in all sales for delinquent 
taxes for municipal purposes, if there be other delinquent 
taxes due from the same person or lien on the same property, 
the same shall be for all the delinquent taxes; and such sales 
and all sales made under and by virtue of this section or the 
provision of law herein referred to shall be of the same 
validity, and in all respects be deemed and treated as though 
such sale had been made for the delinquent state and county 
taxes exclusively.” 


The provisions of 77-2101, 77-2102 and 77-2108 also clearly in- 
dicate that special assessments made by cities, if delinquent, may be 
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included in tax sales made by the county treasurer, and standing 
alone would indicate that they must be included. 


Section 16-635 provides, however,that special taxes for paving, 
re-paving, graveling, macadamizing, and curbing or curbing and gut- 
tering may be certified to the county treasurer for collection, or not, at 
the option of the city. This is a special statute, applicable alone to 
cities of the class of Grand Island, and in my opinion will prevail over 
the more general provisions governing generally the collection of 
special assessments made by cities whenever there is a conflict between 
them, but you will observe it is the city and not the county which 
has the option of determining whether this class of delinquent special 
assessments shall be certified to the county clerk to be placed on the 
tax list and collected by him along with other taxes and special assess- 
ments. When they are turned over to him for collection I am of the 
opinion that he should include them in any tax sales made by him of the 
property against which they are levied. 


Sincerly yours, 
PAUL F. GOOD. Attorney General. 
By GEO. W. AYRES, Assistant Attorney General. 


PUBLIC POWER DISTRICTS—CREATION OF 


February 5, 1934. 


Honorable Charles W. Bryan, 
Governor of the State of Nebraska. 
Lincoln, Nebraska. 


Re: Senate File No. 310. 


Dear Sir: 


You have asked me certain questions as to the interpretation of 
the above act which appears as Chapter 86 Laws of Nebraska, 1933 and 
as Sections 70-701 to 70-715 Compiled Statutes, Supplement 1933. 


In my opinion, the districts if lawfully created under the terms 
of this act will constitute public districts of the nature of a municipal 
corporation, similar to a drainage district or an irrigation district, or 
even similar to a municipal corporation such as the city, except that 
the district unquestionably has no taxing power whatsoever, and can 
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only obtain money in two ways; first by borrowing, pledging the 
physical property of the district and future revenues, but with no 
power to repay such loans by taxation; and second, by the sale of 
power or by assessments against water users in return for water 
furnished in the case of an irrigation district. 


The initial organization can be done in one of two ways, pro- 
vided in subdivisions 1 and 2 of section 3 of the act. Your question 
particularly relates to the Loup River Public Power District (popularly 
known as the Columbus-Genoa project) and as I understand it, it was 
organized in the second manner; that is to say, by petition instead of 
by an initial election. This petition was required to be signed by 15 
per cent of the qualified electors of each of the governmental sub- 
divisions constituting the proposed district. These governmental sub- 
divisions include cities, counties, ete. which are contained in the ter- 
ritorial area included in the district. 


A district organized in this manner has its original directors 
named in the petition. These directors must be not less than 5 nor 
more than 21 in number and are to be divided into three equal groups, 
or equal as nearly as possible; the members of the first group to 
hold office until successors are elected at the first general state elec- 
tion thereafter, the members of the second group until their succes- 
sors are elected at the second general state election and qualified; and 
the members of the third group until the third general state elec- 
tion, when their successors shall be elected. 


Successors to the original directors are nominated and elected 
as nearly as may be in the same manner as nominations and elec- 
tions of judges of the district court are made. Qualified electors of 
the governmental subdivisions constituting the district are qualified 
electors of the district. The nomination and election is by a separate 
non-partisan ballot. The term of each member is six years and until 
his successor is elected and qualified. The general election laws ap- 
ply. 


Vacancies are filled by the board of directors, but members thus 
chosen serve only until members to fill out the portion of the terms are 
elected in the next general election after the vacancy occurs. 


Every director is bonded in the sum of $10,000.00. The Treasur- 
er is bonded in an amount sufficient to cover all moneys coming into 
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his possession or control and his bond, together with the bonds of 
the directors, is filed with the Secretary of State. The books and 
records must be kept in the principal place of business of the dis- 
trict and at reasonable business hours, must always be open to public 
inspection. 


Members of the board are limited as to their compensation to 
$6.00 per day for each day upon which they actually perform serv- 
ices, plus actual expenses. After the construction and commence- 
ment of operation of the district, no officer, attorney, agent, servant 
or employe of the district may receive compensation exceeding 
$5,000.00 per year, except the chief engineer whose salary shall not 
exceed $10,000.00 per annum. 


The district has no stockholders and no private person will be 
able to receive any moneys from the district except as provided by 
the act. 


Salaries being limited and the books open to public inspection, 
it would seem that there were ample safeguards against extravagent 
payment to officers or employes of the district. 


The section relating to the right of the district to fix charges 
in connection with electrical energy, etc, is found in section 13 of the 
Act, which reads as follows: 


“The board of directors of any district organized under this 
act shall have the power and be required to and shall fix, es- 
tablish and collect adequate rates, tolls, rents and other 
charges for electrical energy, water service, water storage, 
and for any and all other commodities, services, or facilities 
sold, furnished or supplied by the district, which rates, tolls, 
rents and charges shall be fair, reasonable, non-discriminatory, 
and so adjusted as, in a fair and equitable manner, to con- 
fer upon and distribute among the users and consumers 
of commodities and services furnished or sold by the district, 
the benefits of a successful and profitable operation and con- 
duct of the business of the district. The governing body of 
the district shall never lease or alienate the franchises, plant 
and/or physical equipment of the district to any private per- 
son, firm, association or corporation for operating or any 
other purpose.” 
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Since this requires that the profits of successful and profitable 
operation of the district must be distributed among the users and 
consumers of commodities and services furnished, it is obvious that 
the district, if any profits are made, must distribute those profits 
among the consumers and users of the power by lowering the rates 
to be charged. 


I am of the opinion that under this section of the act the board 
would be prevented from charging rates which would give any profits. 
The rates would necessarily be based upon actual costs, plus reason- 
able allowance for depreciation, and while the loan from the Public 
Works Administration of the United States Government was still 
unpaid, the district would be permitted to charge rates which would 
permit them to make the payments stipulated on the loan. 


Of course, the Board of Directors also, being elected and repre- 
sentative persons, would necessarily reflect in a large measure the 
demands of such users as were among their constituents. For ex- 
ample, if the city of Columbus were the user of the power, the de- 
mands of that. city would to some extent be reflected in the action 
of the board of directors, which the city has a voice in naming. This 
would not apply in the case of sale of power in other municipalities 
outside of the district (and the district has the power to make such 
sales), but the provision in the section quoted above, requiring the 
rates to be non-discriminatory and fair and reasonable, would pre- 
vent this district from charging less in Columbus than in some other 
city where the power was sold, at all times having due regard to 
actual costs of transmission, etc. of power to some other city, and 
also having due regard in relation to the quantity of power actually 
used. 


If I can be of any further assistance in analyzing this act, please 
call upon me. 


Very sincerely, 


Paul F. Good, Attorney General. 
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TAXATION—GROSS EARNINGS OF BUILDING AND LOAN 
ASSOCIATIONS 


February 19, 1934, 


Honorable Wm. H. Smith, 
State Tax Commissioner, 
Building. 


Re: Taxation of gross earnings of build- 
ing and loan associations. 


Dear Sir: 


You request our opinion as to the method of taxation of the 
gross earnings of the building and loan associations. House Roll 
9, Session Laws 1983, page 592 repealed section 77-709, Compiled 
Statutes of Nebraska for 1929, which provided for a tax on the 
gross earnings of building and loan associations. This repeal left no 
provision for the taxation of said gross earnings, and therefore, 
in our opinion, the gross earnings cannot’be taxed as such. 


The gross earnings of a company do not necessarily represent 
any paid assets on April 1. Since only the assets of the company on 
April 1 are subject to tax the gross earnings of such a company should 
be disregarded. 


As we advised you in our former letter on the subject of tax- 
ation of building and loan associations, in so far as the personal 
property assets of the company represent gross earnings for the 
previous year they may not be taxed to the company but should 
be added to the assets in determining the value of the stock of said 
company for taxation purposes, 


Yours very truly, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 
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BANKING—SECURITY FOR DEPOSITS, POWER OF BANKS 
TO PLEDGE ASSETS 


February 24, 1934. 


Honorable E. H. Luikart, 
Superintendent of Banks, 
Building. 


Re: Power of banks to pledge assets as 
security for deposit of public moneys. 


Dear Sir: 


You have asked with reference to the power of banks in the 
State of Nebraska to pledge assets as security for the deposit of 
moneys deposited by public bodies, 


I beg to advise you that by the terms of Senate File 97, chapter 
120 Laws of Nebraska, 1933, section 77-2601, Compiled Statutes 
Supplement, 1933, provision is made for the pledge of assets under 
such circumstances without exception. ‘This reaches to the case 
of all public moneys in the following language: “In all cases in 
which public moneys, or other funds belonging to the state or to 
any county, school district, city or municipality thereof, have been 
deposited * * * *,” 


In my opinion this act gives full and complete authority for 
state banks to pledge any of their assets for the security and repay- 
ment of such deposit and accretion. 


I might also point out that before this amendment of 1933, 
our court held in the case of Luikart vs. City of Aurora, 249, N, W. 
590, that a state bank could pledge its assets for the security of 
the deposits of a second class city. ‘ihe scope of this decision is 
unquestionably enlarged by this statutory provision and I am of 
the opinion that it is entirely lawful for any state bank to make such 


pledge. 


Sincerely, 


Paul F. Good, Attorney General. 
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ELECTIONS—BALLOT, NAMES WRITTEN IN 


April 9, 1934." 


Mr, W. A. Armstrong, 
Justice of the Peace, 
Greenwood, Nebraska. 


Re: Writing name on ballot. 


Dear Sir: 
You propound the following questions: 


“Ts a name written in on a ballot and not marked with 
a cross a legal ballot? 


“Is a ballot where a man wrote the name wrong, and 
then drew a pencil through it and rewrote it right a legal 
ballot? 


“Is a ballot where the name is misspelled by the voter 
writing it but evidently intended for the man whom he wishes 
to vote for, legal?” 


My answer to your first question is yes. In the case of State 
v. Sheets, 227 N, W. 457, the Supreme Court of this State held: 


“The writing in, at the proper place on a ballot, of 
the name of a person is a sufficient indication of the inten- 
tion of the elector to vote for such person, so as to entitle 
such ballot to be counted, though no cross is made opposite 
such written name”. 


The correct answers to your other two questions are not quite 
so clear, as a matter of law, but in each instance I am of the opinion 
that the ballot should be counted if there was no intent upon the 
part of the voter, in the opinion of the election board, to mark his 
ballot for identification, but merely an honest attempt to cast the 
ballot for the candidate of his choice. 


Very sincerely, 
Paul F. Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General, 
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COMPENSATION—RESPONSIBILITY FOR FERA WORKERS 


April 16, 1934. 


Honorable Charles W. Bryan, 
Governor of the State of Nebraska, 
Building. 


Re: Compensation responsibility for FERA 
workers. 


Dear Governor: 


You request our opinion as to whether anyone is responsible 
for compensable injuries in the case of FERA workers employed by 
governmental sub-divisions of the State. 


In our opinion the governmental subdivision who employs such 
workers is liable in case of injury. Although the money is furnished 
by the Federal government, if it is used by a government unit to 
employ men to work the relation of master and servant exists be- 
tween the worker and the state sub-division. It is a situation similar 
to the employment of Federal money by the state in the construc- 
tion of highways. 


Of course, if the funds are simply distributed as charity and 
not used to employ workers, there is no employment nor work to 
bring the situation under the compensation act. 


The fact that the employees are paid in groceries rather than 
in money does not relieve the employer when that is the pay agreed 
upon. The compensation act so provides, section 48-126, Compiled 
Statutes 1929, and has been so held by the supreme court, Md. 
Casualty Co. v. Geary, 123 N. 851. 


Yours very truly, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 
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ELECTIONS—PRIMARIES—U. S. SENATOR, FILING 
FOR SHORT TERM 


April 21, 19384. 


Honorable Harry R. Swanson, 
Secretary of State, 
Lincoln, Nebraska. 


Re: Filing for short term—United States 
Senator. 


Dear Sir: 


You have referred to me the letter of Mr. A. A. Rezac of 
Omaha in connection with his intention to become a candidate for 
the United States Senate, short term. I return the letter herewith. 


You ask for my opinion in connection with the election of a 
United States Senator for the portion of the vacancy created by 
the death of Senator Howell, namely the portion existing after 
the general election in November, 19384. 


You are advised that under the terms of Article XVII of the 
amendments to the Constitution of the United States, the method 
of filling a vacancy in the United States Senate is left to the legis- 
lature in the following language: 


“When vacancies happen in the representation of any State 
in the Senate, the executive authority of such state shall is- 
sue writs of election to fill such vacancies: Provided, that 
the legislature of any State may empower the executive 
thereof to make temporary appointments until thé people 
fill the vacancies by election as the legislature may direct.” 


The legislature by the terms of 32-1705 has undertaken to ex- 
ercise the power given by this provision of the Constitution of the 
United States. After providing for appointment by the Governor, 
to fill the vacancy, the act goes on to say: 


“The person so appointed shall hold office until the next regu- 
lar election of state officers when such vacancy shall be filled 
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by the election of a senator, who shall hold ‘office for the 


yoy 


unexpired term’. 


In my opinion, this legislative and constitutional background 
unquestionably provides that the appointment of Senator Thompson 
by Governor Bryan to fill the vacancy lasts only until the next gen- 
eral election in November, 1934. At that election a Senator should 
be elected who will hold office from the date of that election until 
the third day of January, 19386, at which time the new Senator 
who is to be elected at the November, 1934 election will assume of- 
fice. 


In making up the ballot at the primary and general elections 
respectively, separate places should be provided for voting for United 
States Senator for the full term and the United States Senator for 
the unexpired term. 


Nominations should be received from both parties for such 
office, and if in either or both parties no nominations are received, 
blank spaces should be left on the ballot for that purpose. 


Sincerely, 
Paul F, Good, Attorney General. 


CORPORATIONS—OCCUPATION TAX—COLLECTION OF 


April 25, 1934. 


Honorable Harry R. Swanson, 
Secretary of State, 
Building. 


Dear Sir: Re: Collection of delinquent corporation 
occupation taxes. 


You inquire whether the Secretary of State is empowered to col- 
lect delinquent corporation occupation taxes. You state that we 
advised you under date of January 7, 1933, that before action might 
be brought for the collection of such delinquent taxes, the failure 
to pay must have been wilful and intentional. Permit me to ad- 
vise you that you have not correctly understood our former opinion 
above referred to. Our opinion of January 7, 1933 was to the ef- 
fect that failure to pay an occupation tax must be wilful and inten- 
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tional before action could be commenced under the provisions of 
section 24-1717, C. S. of Nebr., 1929. That section provides for 
an action to forfeit the charter of such a corporation and in conse- 
quence to oust it from the state. There is a difference between such 
an action and a suit to collect the delinquent tax. 


Section 24-1714 provides that such delinquent taxes may be 
recovered by an action in the name of the State. Section 24-1715 
provides that the Attorney General on the request of the Secretary 
of State shall institute an action to collect such delinquent taxes. 
There is no doubt but that such taxes can and should be collected if 
any assets of the corporation are available. 


The fact that entry is made upon the records in the office of 
the Secretary of State that the corporation has been dissolved is 
not inconsistent with an attempt to collect the delinquent tax. The 
mere entry does not dissolve the corporation. It is still as capable 
of conducting its business as a corporation after such an entry is 
made as before. Nothing short of an action in accordance with 
the provisions of section 24-1717 will serve effectively to forfeit the 
charter of the corporation for failure to pay occupation taxes levied 
on it. 


Yours very truly, 


Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


IRRIGATION—BRIDGES, DUTY TO MAINTAIN 


April 25, 1934. 


Mr. Gerald J. McGinley, 
County Attorney, 
Ogallala, Nebraska. 
Re: Liability to maintain bridges over ir- 
rigation ditches. 
Dear Sir: 


You say: 
“We would like a complete opinion from your office as to 


the liability of counties and ditch districts as to repair on 
bridges across ditches, 
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“We have investigated the case of State ex rel. County of 
Dawson vs. Dawson County Irrigation Company, 252 N. W. 
820, and also Section 46-619 of the 1933 Session Laws and 
we understand from that case and the Statute which was 
recently passed, that the ditch districts would have to main- 
tain and keep in repair, any bridges over the ditches, 


“Will you also advise if the Section 46-619 conflicts in any 
manner with Section 39-821 of the 1929 Compiled Statutes? 
“Also, is there any difference in the law as to the obligation 
for keeping in repair a bridge which was on a road in ex- 
istence prior to the existence of the ditch and in the case 
where the ditch was in existence prior to the existence of the 
road? Are we correct in our interpretation of the law that 
in the case where a ditch is in existence prior to the existence 
of a road, the bridge would have to be built by the county, 
in the event that it was a county road, but after it was built, 
the irrigation company or owner of the ditch would have to 
maintain and keep in repair this bridge?” 


In answer to the question you ask, I will say that in my opinion 
it is the duty of an irrigation district to construct and maintain bridges 
over its ditches where they cross a public highway which was in 
existence at the time its ditches were dug across it, unless at the 
time such bridge was constructed, an agreement was entered into 
between the irrigation district and the county, which provided that 
the bridge should be maintained by the county. 


In the case of State ex rel County of Dawson v. Dawson County 
Irrigation District, 252 N. W. 320, the district was held liable for 
the maintenance of its bridges, by the trial court and the action 
of the trial court was sustained when the case was appealed to the 
Supreme Court for decision. 


Where the irrigation canal was established prior to the estab- 
lishment of the highway, it was held in the case of State v. Western 
Irrigation District Company, 118 Neb. 736, that the owner of the 
canal could not be compelled to construct or maintain the bridge. 

I am of the opinion that 39-821 Compiled Statutes 1929 Edition 
and 46-619, 1933 Supplement to the Compiled Statutes are to some ex- 
tent in conflict. 


Section 39-821 provides that 
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“Whenever any public highway within this state heretofore 
or hereafter laid out, shall cross or be crossed by any ditch 
or channel of any public drainage or irrigation district, now 
or hereafter constructed, it shall be the duty of the govern- 
ing board of said drainage or irrigation district and the gov- 
erning board of the county or municipal corporation in- 
volved, to negotiate and agree for the building and main- 
taining of bridges and approaches thereto on such terms as 
shall be equitable, all things considered, between such drain- 
age or irrigation district and such county or municipality; 
and such agreement heretofore made shall be binding, as 
well as such agreements hereafter made, ***” 


Section 46-619, amended in 1988, provides that where a ditch, 
lateral or canal is placed upon or across any highway, 


“It shall be the duty of the owner or owners of said ditch, 
lateral or canal to maintain and repair said bridges after 
the same have been built by said person, or persons, corpor- 
ation or association of persons.” 


Where bridges have been constructed since the amendment went 
into effect, which was on August 10, 1933, I am of the opinion that 
the question of who shall construct and who shall repair such bridges 
is no longer a matter of contract between the county and the ditch 
or canal owner, but that the law places that duty upon the ditch or 
canal owner. 

Sincerely yours, 
Paul F. Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General. 


TAXATION—OF FRATERNALS UNDER RECIPROCITY LAW 
INSURANCE—TAXATION OF FRATERNALS 


April 26, 1934. 
Honorable Lee Herdman, 
Director of Insurance, 


Dear Sir: Re: Taxation of fraternals under reci- 
procity law. 


You ask our opinion as to whether fraternal insurance compan- 
ies are subject to the terms of section 44-217, C. S. of Nebr., 1929, 
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providing for the imposition of reciprocal fees on foreign insurance 
companies domiciled in states charging higher fees than are imposed 
by the laws of Nebraska, 


Section 44-1235 Compiled Statutes Supplement, 1931, 1931 Ses- 
sion Laws, p. 227, provides that fraternal companies shall be gov- 
erned by the act relating to fraternal companies exclusively and 
shall be exempt from all other insurance laws, The reciprocity stat- 
ute, section 44-217, purports to relate to “every insurance company 
of every kind and character.” This act was originally enacted in 
1913 and amended in 1919. 1913 Session Laws p. 408, 1919 Ses- 
sion Laws, p. 586. The 1981 act relating to fraternal companies 
above referred to amended an act originally enacted in 1913 also. 
In fact both sections were originally a part of the same act. Senate 
File 364, 1918 Session Laws, p. 398. Article XI of that Act re- 
lated to fraternal companies and section 160 provided that such 
companies were exclusively governed by that article. The reci- 
procity law which has been amended to form section 44-217 above 
related was a part of Article II of that act. It follows that the sec- 
tion imposing reciprocal fees was never intended to be a part of the 
laws relating to fraternal insurance and is not applicable to such 
companies. 


In Masters v. Modern Woodmen of America, 102 Neb. 672, it 
was decided that the section relating to payment of attorneys fees 
by insurance companies in the event of judgment against them upon 
“any policy of life, accident, indemnity, sickness, guarantee, or other 
insurance of a similar nature,” (Session Laws 1913, p. 788) was not 
applicable to fraternal insurance companies, they being governed 
only by the aforesaid article. 


It is our opinion, therefore, that fraternal companies are exempt 
from the retaliatory provisions of section 44-217 above related. 


Yours very truly, 


Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 
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INSURANCE—FRATERNAL BENEFICIARY SOCIETIES, 
POWERS OF STATE INSURANCE DIRECTOR 


May 24, 1934. 


Honorable Lee Herdman, 
Director of Insurance, 
Lincoln, 

Nebraska, 


Re: Powers of Department of Insurance in 
connection with fraternal beneficiary soci- 
eties. 


Dear Mr. Herdman: 


You have asked as to the powers of the Department in con- 
nection with fraternal beneficiary societies, which, in your opinion, 
are doing business in a manner hazardous to their members or for 
which you would feel justified in asking for a receiver under the 
terms of Section 44-204 Compiled Statutes, 1929, if they were in- 
surance corporations organized upon a commercial basis. 


I do not find any section of statute which authorizes receiver- 
ship proceedings to be brought. Under the terms of Section 44-1208 
Compiled Statutes, 1929, fraternal societies are exempt from the 
provisions relating to life insurance companies, except as specifically 
provided. 


The article relating to fraternal insurance makes no provision 
for involuntary dissolution, receivership or liquidation at the suit of 
the Department. I am of the opinion that except as provided by Sec- 
tion 44-1213 and Section 44-1219 the Department has no remedy by 
which it can compel such fraternal societies to comply with its or- 
ders. As you of course know, Section 44-1213 permits the Depart- 
ment to refuse to grant the annual permit to do business if upon 
examination it is not satisfied that the society is transacting its busi- 
ness according to law and without fraud, 


Under the terms of Section 44-1219 the Department is required to 
give notice in writing to the attorney general within sixty days after 
the failure of the society to make the report required by the statute; 
or, in case the society shall exceed its powers or shall conduct its 
business fraudulently or shall fail to comply with any of the provisions 
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of the statutes governing fraternal societies. Upon such notice, it 
is the duty of the attorney general immediately to commence an action 
against the society to enjoin it from carrying on any business. The 
court then, upon proof of the facts upon which the proceedings are 
based, suspends the society until the report is made or the overt act 
or violations complained of have been corrected. 


The court applied this statute in the case of State v. Bankers 
Union of the World, 71 Neb. 622, and granted the injunction asked 
for by the attorney general. The court determined and pointed out 
the particulars in which the defendant society had failed to comply 
with the law and enjoined it from proceeding to carry on its business 
until the delinquencies had been corrected. 


While the attorney general had asked the court to appoint a 
receiver to wind up the affairs of the defendant and to distribute 
its assets as equity would permit, the court held that it was without 
jurisdiction to do so in that proceeding. The court indicated, with- 
out so deciding, that certain of the allegations of the petition, if 
proved, would be appropriate in an action in the nature of quo war- 
ranto to oust the defendant corporation of its franchises and wind 
up its affairs and declined to decide that under proper pleadings and 
evidence such a proceeding might not be maintained. 


The particular matters which you call to my attention in respect 
of a certain society are the following: 


1. That excessive salaries are paid to certain officers. 


2. That the investment policy of the society is and has been 
such as to endanger its reserves and to create a condi- 
tion whereby it may become insolvent in the ordinary 
sense, 


With respect to the first point, I might point out that in the 
Bankers Union case above cited the Nebraska Supreme Court held 
that it was improper for the officers of the society to draw a larger 
sum than the salary fixed by the board of directors. The court 
stated, however, that a reasonable salary fixed by a board of directors 
selected as the statute requires and freely acting in the management. 
of the general affairs of the society, would not be illegal or im- 
proper, and refused to pass upon the question, in that particular 
case, of whether the salary in question was or was not reasonable. 
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I am inclined to think that the court would not exercise its 
supervisory powers in this case, unless the salary were so grossly ex- 
cessive as not from any point of view to be sustainable, unless there 
were evidence that the board of directors was dominated by the 
officers receiving the salaries and was not in fact a representative 
body of the interests of the membership. 


In connection with the emoluments of the officers it is inter- 
esting to note that the court held that it was improper in a fraternal 
beneficiary society for the board of directors to allow commissions 
to the managing officers of the society which are uncertain in amount 
and are to be determined by computations from data not within 
the knowledge of the membership and to which the members do 
not have ready access. 


In connection with insolvency, the court held in the Bankers 
Union case, supra, as follows: 


“The assets of such a society do not consist in cash, and 
tangible securities and property alone. If its plan of busi- 
ness is feasible and just, it may rely upon the good faith and 
solvency of its members. It can not be said to be insolvent 
when it is reasonably probable that, by its authorized assess- 
ments, it can provide sufficient funds to meet its just liabil- 
ities.” 


This case, of course, was decided long before the 1929 legisla- 
tion, which appears as Section 44-1206 Compiled Statutes, and which 
requires the contributions by the members or the assessments levied 
against them to be based upon standard mortality tables. This sec- 
tion of the statute also requires the maintenance by the society of 
the reserves required by the standard mortality and interest adopted 
by the association, and further provides that the funds accumulated 
shall be kept separate and distinct from the other funds of the as- 
sociation. I take it that the funds so mentioned include the reserves 
set up. I also take it that the maintenance of reserves contemplated 
by section 44-1206 would be some of the requirements of Article 12 
Chapter 44 Compiled Statutes which is referred to in Section 44- 
1219, and that if a fraternal beneficiary society fails to maintain in 
the form of admitted assets a sufficiently large sum of money to main- 
tain the reserves required, it will be failing to comply with the pro- 
visions of the article above mentioned and such failure will be suf- 
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ficient ground for the injunction proceeding brought by the attorney 
general, as required by Section 44-1219, 


Although the matter is not entirely free from doubt, I am in- 
clined to the opinion that if the impairment of reserves is very ser- 
ious and becomes so grave that there is real doubt of inability of 
the society to restore the reserves, or make good the impairment, a 
situation may be presented which will justify quo warranto proceed- 
ings by the attorney general, in which proceedings the society could 
be ousted from doing business and its affairs wound up. 


To justify such action, a situation must be presented which is 
actually hazardous to the members and which would make it a con- 
structive fraud for the society to acquire new members or to con- 
tinue to accept dues or assessments from existing members. For 
example, if the condition of the reserves is so hopeless that there is 
reason to doubt whether the society can carry out its contract with 
the members, and reason to doubt its ability to pay the death benefits 
when they accrue, quo warranto proceedings such as those suggested 
in the Bankers Union Case, supra, might be justified. 


If any further advice is desired, I shall be glad to furnish it; 
and if the situation of any fraternal socicty operating under your 
jurisdiction becomes sufficiently grave to justify any of the remedies 
above pointed out, I shall be glad to cooperate with you. 


Sincerely yours, 
Paul F. Good, Attorney General. 


DISTRICT JUDGE—ELIGIBILITY OF MEMBER OF LEGISLATURE 
FOR APPOINTMENT 


June 1, 1933. 


His Excellency, 
Honorable Charles W. Bryan, 
Governor of the State of Nebraska. 
Re: Eligibility of member of legislature for 
appointment as district judge. . 
Dear Governor: 


You ask our opinion on whether a member of the legislature is 
eligible for appointment as district judge. The ineligibility arises, 
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if at all, because of section 16 of Article III of the constitution, which 
provides, 


“No person elected or appointed to the legislature shall re- 
ceive any civil appointment to a state office during the term 
for which he has been elected or appointed, and all such ap- 
pointments shall be void * * * * * * .” 


Two questions require solution; first, may the “term for which 
he has been elected’ be terminated by resignation, and, second, is 
a district judge a state officer. 


ds 


The phrase ‘during the term for which he has been elected” 
has been construed in a number of states under constitutional pro- 
visions similar to the one above quoted. The courts are unanimous 
that the term for which elected” means the full lawful term, in this 
state, two years (sec. 7 Art. III Constitution) and that the term 
cannot be affected by resignation. Baskin v. State of Oklahoma, 107 
Okla, 272, 232 F. 399, 40 A. L. R. 941, 1925. Chenoweth v. Chambers 
(1917) 33 Cal. App. 104, 164 P. 428. Rowe v. Frick (1919) 99 S. E. 
303 (Ga.). Gulick v, New (1859) 14 Ind. 98, 77 Am. Dec. 49. State 
v. Sutton (1895) 63 Minn, 147, 65 N. W. 262. Westcott v. Soull, (1915) 
87 N. J. L. 410, 96 Atl. 407. Forman v, Bostwick (1910) 139 App. 
Div. 333, 123 N. Y. Supp. 1048. 


Il. 


The cases are not so numerous on the question whether the of- 
fice of district judge is a state office within the meaning of the con- 
stitutional provision above quoted. The district court is the court 
of general jurisdiction in Nebraska. It is created by the consti- 
tution. The judges thereof are paid by the state and through ap- 
propriation by the legislature. Their duties include holding court 
in any district in the state and upon the Supreme Court upon request. 


In Baskin v. State, 107 Okla. 272, 232 Pac. 388, (1925) a mem- 
ber of the legislature was held ineligible for appointment as district 
judge during his term of office as a member of the legislature. The 
Oklahoma constitution, it is true, reads differently than that of Ne- 
braska, as follows; 
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“No member of the legislature shall * * * * receive any ap- 
pointment from the governor, the governor and senate, or 
from the legislature, during the term for which he had been 


elected.” 


Nevertheless, the spirit behind both provisions, the evils aimed 
at in both constitutions is substantially the same and is stated by 
the Oklahoma court as follows, 


“The above provision of the Constitution was enacted to 
prevent the members of the legislative branch of the gov- 
ernment from occupying a dual position, and to prohibit mem- 
bers of the legislature from deriving, directly or indirectly, 
any pecuniary benefit of the legislative enactments or ap- 
propriations made by them.” 


District judges are paid by legislative appropriations. They are 
certainly state offices to this extent. The fact that their jurisdic- 
tion is primarily limited to only a part of the state is not conclusive. 
It would not be argued that Federal judges are none the less federal 
officers because their jurisdiction over the person is not coextensive 
with the bounds of the United States. 


I do not believe that one element of the office of district judge, 
either jurisdiction, pay, or authority, can be separated from all the 
rest and a conclusion reached upon that characterization alone that 
the office does or does not fall within the constitutional provision 
above. It is rather necessary to consider the office in all its phases 
bearing in mind the spirit and purpose which was aimed at by those 
who wrote the constitution. It is their intention which is sought 
and which should prevail. In this light it is my opinion that the office 
of district judge is a state office within the meaning of the constitu- 
tional provision cited. 


In State v. Fleming (Minn.) 127 N. W. 473 (1910) a municipal 
judge was held to be a state officer within the meaning of a consti- 
tutional provision, not, however, similar to the one here in question. 
And see City of Omaha v. Douglas County, 109 Neb. 35, 189 N. W. 639. 


We find further support in an opinion rendered by a former 
Attorney General to you on May 6, 1924, to the effect that the 
office of municipal judge of Omaha was a state office within the 
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constitutional provision before us. (Attorney General Opinion, 1923- 
1924, p. 479.) The office of a district judge is an a fortiori case. 


It has been called to my attention that in the past certain mem- 
bers of the legislature have been appointed district judges during the 
term of their office as such legislators. These appointments were 
never contested so their validity must remain in doubt unless ex- 
plainable by the different wording of the constitution in force at that 
time. They were made prior to the adoption of the Constitution of 
1920. At that time the prohibition was extended only to a civil ap- 
pointment from the governor and senate. An appointment by the 
governor alone did not fall within its meaning. This is completely 
changed by the Constitution of 1920. 


Yours very truly, 


Paul F, Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


NATURAL RESOURCES—PROPERTY OF STATE, 
RIGHT TO CONVEY 


June 6, 1934. 


Farm Credit Administration, 
The Federal Land Bank of Omaha, 
Owaha, Nebraska. 


Re: Elray H. Kruser No. 84690. 


Dear Sir: 
You say: 


“T have before me a deed given by the State of Nebraska, 
containing the following reservations: 


‘All minerals, Coal, oil, gas, potash, sand, gravel, 
clay, volcanic ash, tripoli, and saline rights are re- 
served to the state, with the right to prospect for 
and develop the same.’ 
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“The Federal Land Bank is restricted in its authority 
to make loans in case of certain reservations. The above 
reservation is unusually broad.” 


And you inquire whether the attorney general’s department has 
issued any ruling as to the effect of this reservation and whether or 
not it should be waived by the State. 


In answer to the question you ask, I will say that in the case 
of State ex rel Jehorek v. McKelvie, 111 Neb, 224, 196 N. W. 110, 
it was held: 


“In a sale by the state of Nebraska of its common school 
lands, the transaction and rights of the parties in respect 
thereto are to be governed and determined by the law in 
force at the time the contract of sale was made.” 


In that case the State was compelled to issue a deed with the 
broad reservations to which you refer eliminated therefrom. The 
decision was based upon the fact that the contract for the purchase 
of the land was entered into before the Constitution was amended 
in 1920, so as to provide: 


“The salt springs, coal, oil, minerals or other natural 
resources on or contained in the land belonging to the State 
shall never be alienated.” 


If the contract for the sale of the land to which you refer was 
made after the Constitution was amended, so as to contain the above 
quoted provisions, I am of the opinion that the court would hold the 
reservations which you enumerate were properly placed in the deed. 


Sincerely yours, 


Paul F, Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General. 
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TAXATION—VALUE OF SHARES FOR PURPOSES OF 


June 8, 1934. 
Mr. E. R, Phillips, 
County Clerk, 
Elwood, Nebraska. 
Dear Sir: Re: Walue of shares of corporation 


for taxation purposes. 


Shares of stock in a corporation are valued for taxing purposes 
under section 77-104, Comp. Suppl., 1933, Session Laws, 1933, p, 492. 
If this law is held unconstitutional in a suit now pending in the Su- 
preme Court, the same provisions are found in Section 77-701 Comp. 
Stat., 1929, so the outcome of the the suit is immaterial on this question. 


The sections referred to provide the deductions shall be made 
from the actual value of the capital stock, surplus and undivided 
profits. This does not have any reference to the value set up in the 
articles of incorporation. These values are matters of appraisement 
exactly as in the case of a cow. The company should present values 
which they are able to substantiate to the assessor, and/or the board 
of equalization. 


Yours very truly, 


Paul F, Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


TAXATION—SITUS OF CLASS 2 TANGIBLE PROPERTY 
OF CORPORATION FOR PURPOSES OF 


June 8, 1934. 


Mr. T. M. Hewitt, 
County Attorney, 
Lexington, Nebraska. 

Re: Situs of Class 2 tangible property 
owned by corporation for taxing pur- 
poses. 

Dear Sir: 


We beg to advise that book accounts and money belonging to a 
corporation are taxable only at the principal place of business of the 
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corporation. The bill which constitutes the so-called repeal of the 
intangible tax law is H. R. 9, Session Laws 1933, p, 592. It pro- 
vides on page 598 that the above named property shall be 


“assessed in the taxing district where the principal office 
or place of business of such corporation is located.” 


This was the language in the 1931 law upon which the court 
relied in Joyce Lumber Co. v. Dawson Co., 125 Neb. 886. 


Yours very truly, 


Paul F, Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


GASOLINE—POSTING OF PRICES—SPECIFICATIONS FOR 


June 20, 1934. 


Honorable D, F. Felton, 
Department of Agriculture & Inspection, 
Building. 


Re: Specifications for signs posting gaso- 
line prices. 


Dear Sir: ne 

You inquire whether a sign posted in a filling station and con- 
taining not only the total sale price but the price of the gasoline 
with the tax separately stated and added is in violation of the stat- 
utes regulating such signs. 


Section 66-309, 1933 Compiled Statutes Supplement, provides 
that a sign shall be posted on each pump with dimensions of at least 
6 inches by 9 inches on which shall be legibly written or printed the 
price of the motor fuel. In our opinion, this requirement contem- 
plates the exhibit of only one price and not two prices as in the 
above stated case. The price on the pump, therefore, must contain 
only one price. 


Section 66-601, 1931 Compiled Statutes Supplement, provides 
that a sign shall be exhibited in every filling station at least 8 inches by 
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10 inches in dimensions upon which shall be printed the selling price of 
the gasoline which shall be expressed in one combination of numerals 
in one horizontal line. The above described sign does not comply with 
this provision since it contains several combinations of numerals in 
more than one horizontal line. 


There is nothing in the statutes to prevent the use of a sign 
as above stated, but it may not take the place of the required signs 
above referred to. The use of such a sign alone does not meet the 
requirements of the statute above related. 


Yours very truly, 


Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


ELECTONS—FILING NOMINATION APPLICATIONS—TIME LIMIT 


July 2, 19384, 


Honorable Harry R. Swanson, 
Secretary of State, 
Lincoln, Nebraska. 


Re: Time limit for filing 
nomination applications, 


Dear Sir: 


You inquire as to the time limit in which nomination papers must 
be filed by candidates for nomination at the primary election. 


As to the offices subject to political nomination section 32-1124 
Compiled Statutes 1929 provides: 


“The name of no candidate shall be printed upon an official 
primary ballot unless at least forty days prior to such pri- 
mary, either he or twenty-five qualified electors of the party 
with which said candidate affiliates shall have filed a written 
application with the proper authority ***.” 


This requires that whether the filing is by the candidate personally 
or petition the application must be filed in the office of Secretary of 
State in the case of state offices at least forty days prior to the election. 
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Such application must be filed in the office of Secretary of State 
within the prescribed time. It is not sufficient that the application has 
been placed in the mail, if it has not in fact reached the Secretary of 
State. State v. Marsh, 120 Neb, 296. 


If the filing is by petition and said petition is on file at least forty 
days prior to the primary election section 32-1124 above further pro- 
vides: 


“In case a nomination shall be made by electors other than 
the candidate said nominee shall, at least twenty-five days be- 
fore said primary, file a statement in writing duly verified 
under oath, stating that he affiliates with the party named 
in said certificate, and that party only, that he will abide by the 
results of said primary, and if elected will qualify and serve 
as such officer.” 


This permits an acceptance of an application petition until 
twenty-five days before the primary, but it does not permit a petition 
to be filed at any time less than forty days prior to the election. 


As to non-political offices the procedure is governed by section 32- 
1201 Compiled Supplement 1931. It is required that all candidates file 
their application at least forty days prior to the election. No provision 
is made for application by petition. 


Yours very truly, 
Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


HIGHWAYS—USE OF HIGHWAY DITCH BY IRRIGATION CO. 


July 2, 1934, 
Mr. A. C. Tilley, 
Maintenance Engineer, 
Department Roads & Irrigation, 
Lincoln, Nebraska, 
Re: Use of highway ditch by 
irrigation company. 
Dear Sir: 


We have your letter of June 14 with the attached copy of letter 
from Mr. W. H. Bauman. 
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Section 46-607 Compiled Statutes 1929 gives the right to parties to 
construct irrigation ditches or laterals across the public highway. 
This section also gives the right to construct laterals along parallel to 
or upon one side of any 66 foot highway. Such construction must be 
made under the supervision of the county. 


We do not believe that this statute gives authority to any 
person or ditch company to run water down the highway ditch, 
for the reason that the statute provides specifically that before a 
person may construct a lateral parallel to the highway, he must obtain 
a right of way for such purpose, both from the county or the state and 
the adjoining land owner. From your letter I judge that no such right 
of way has been granted in the case you mention. Furthermore, it 
is required that such a lateral along the highway must not interfere with 
the proper drainage of such highway. 


The only authority for constructing a lateral or canal along a 
highway is contained in Section 46-607. We do not believe that 
section contemplates the use of the highway ditch for the purpose of 
carrying irrigation water. We believe that the intent of the section was 
that the person carrying water along the highway should construct a 
proper lateral for that purpose, the construction of which is to be under 
the supervision of the county. In any event, a right of way must be ob- 
tained before the water could be run along the highway, whether 
carried in a lateral or in the regular highway ditch. 


Yours very truly, 


Paul F. Good, Attorney General. 
By Wm. H. Wright, Assistant Attorney General. 


ELECTIONS—VACANCY--—U. S. SENATE 


July 2, 1934. 


Honorable Charles W. Bryan, 
Governor of the State of Nebraska, 


Lincoln, Nebraska. 
Re: Vacancy in U. S, Senate. 


My dear Governor: 


A question has been raised, and you call this question to my at- 
tention, as to the term now being filled by United States Senator W. H. 
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Thompson and as to the necessity of filling the vacancy at the election, 
for the remainder of the unexpired term of Senator Howell. 


The legal situation is, I believe, perfectly plain. The Seventeenth 
Amendment to the Constitution of the United States which, as you 
will recall, was adopted for the purpose of providing for direct election 
of senators, provides, in part, as follows: 


“When vacancies happen in the representation of any state in 
the Senate, the executive authority of such state shall issue 
writs of election to fill such vacancies: Provided, that the 
legislature of any state may empower the executive thereof 
to make temporary appointments until the people fill the 
vacancy by election as the legislature may direct.” 


Section 32-1705 Compiled Statutes of Nebraska provides for the 
governor appointing to fill a vacancy in the representation of the State 
of Nebraska in the United States Senate. 


Immediately following the sentence of this section which relates 
to such appointment by the governor, the following language occurs: 


“The person so appointed shall hold office until the next regu- 
lar election of state officers when such vacancy shall be filled 
by the election of a senator who shall hold office for the un- 
expired term.” 


The effect of this language is too clear for argument. The ap- 
pointment made by you of Senator Thompson was, in the language of 
the Seventeenth Amendment to the Federal Constitution, a temporary 
appoinment until the people fill the vacancy by election as the legisla- 
ture directs. The legislature has directed that the vacancy shall be 
filled at the next regular election of state officers. 


The provisions of the Rules of the Senate and of the Amendment to 
the Deficiency Bill cannot change the provisions of the Constitution 
of the United States nor of the Statutes of Nebraska made pursuant to 


that constitution. 


Sincerely yours, 


Paul F. Good, Attorney General, 
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ELECTIONS—CONSTITUTIONAL AMENDMENTS—PUBLICATION 
OF PROPOSALS 


July 5, 1934. 


Honorable Harry R. Swanson, 
Secretary of State, 
Building. 
Re: Publication of proposals of 
amendments to constitution. 


Dear Sir: 


Supplementary to.our former opinion with reference to the 
above entitled subject, we submit herewith our opinion as to the publi- 
cation requirements for submitting an initiated constitutional amend- 
ment. 


Art. III, section 2 of the constitution provides that an amendment 
to the constitution may be submitted upon a petition of the electors of 
the state. Neither that section nor any section of Art, III provides 
for publication requirements. However, section 4 of Art. III with re- 
ference to such initiated measures provides that ‘Legislation shall be 
enacted to facilitate their operation.” 


The constitution does provide expressly in section 1, Art. XVI the 
manner of publication required for submitting an amendment origin- 
ating in the legislature. The same publication is provided for in 
section 49-202 Comp. Stat. of Nebr. 1929. In 1918 the legislature en- 
acted a provision requiring a method of publication for submitting an 
initiated constitutional amendment different than that previously re- 
quired in section 49-202 above and in the constitution. Section 32- 
1910 Comp, Stat. of Nebr. 1929. 


Why a different method of publication than is required in the 
constitution was provided for we are unable to comprehend. But we 
are forced to the conclusion that in the case of an initiated constitu- 
tional amendment it results in the necessity of making both publica- 
tions, the one provided by the legislature as well as the one required 
by the constitution. 


Section 4, Art. III of the Constitution relating to initiated amend- 
ments provides that the procedure therein enacted is supplementary to 
that contained in section 1, Art. XVI. It is sufficiently probable that 
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this language incorporates the publication method of the latter sec- 
tion that in our opinion, you should publish it as required by the con- 
stitution and section 49-202 above. It is clear that if this construction 
is later given the above language a publication in accordance with 
section 82-1910 would not be sufficient. State v. Cline, 118 Neb. 150. 
On the other hand, the procedure of section 32-1910 was provided by 
the legislature and section 4 of Art, III of the constitution may be 
construed to give it that power. We feel, therefore, that in a matter 
of this importance, this publication should also be given, 


In our opinion, then, you should make publication on an initiated 
constitutional amendment both as provided for by sections 32-1910 and 
49-202 Comp. Stat. 1929. 


Yours very truly, 


Paul F. Good, Attorney General, 
By Daniel Stubbs, Assistant Attorney General. 


ELECTIONS—U. 8S. CONGRESS—ELIGIBILITY OF DISTRICT 
JUDGE 
July 20, 1934. 


Honorable Harry R. Swanson, 
Secretary of State, 


Building. 

Re: Protest of Vincent T. McDonough 
against filing of Herbert W. Rhoades— 
eligibility of district judge in Nebras- 
ka to become candidate for United 
States Congress, 

Dear Sir: 


You have submitted for my opinion the above described protest, 
which I return herewith. 


Mr. McDonough objects to the placing of the name of Herbert 
W. Rhoades on the primary ballot as a candidate for the Republican 
nomination for Congress in the 2nd district. The protest is made on 
the ground that Mr. Rhoades is now serving a term as district judge, 
and that section 27-203, Compiled Statutes of Nebraska, 1929, pro- 
vides as follows: 
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“No judge of the supreme court, or of any district court 
or any county court in this state shall be eligible as a candi- 
date for any other office except a judicial office during the 
time he is occupying the office.” 


In my opinion this section of the statute cannot apply to eligibility 
as a candidate for the position of member of the Congress of the 
United States. The provisions of the Federal Constitution, art. I, sec. 
2, are as follows: 


“No person shall be a representative who shall not have at- 
tained to the Age of twenty-five Years, and been seven years a 
Citizen of the United States, and who shall not, when elected, 
be an inhabitant of that State in which he shall be chosen.” 


In my opinion the provisions of the Federal Constitution on this 
subject are exclusive; it is beyond the power of any state legislature 
to add to the requirements contained in the Federal constitution, and 
any person possessing the qualifications prescribed by the Federal 
constitution is eligible to become a candidate for the office of member 
of Congress if he possesses the necessary qualifications. 


65 C. J. 1260. 

State vs. Russell, 10 Ohio S. & C. P., Decisions, 255, 
State vs, Schmahl, 140 Minn. 219, 167 N. W. 481. 
State vs. Howell, 104 Wash, 99, 175 Pac, 569. 
Barney vs. McCreery, Cl. & H. El. Cas. 167. 


Turney vs, Marshall, 1 Bart. El, Cas, 167. 


The above cited case of State Ex Rel Chandler vs. Howell, 104 
Wash. 99, is precisely in point. In the State of Washington one of the 
justices in the Supreme Court became a candidate in May, 1918 for 
the office of representative in Congress for one of the Congressional 
districts in Washington. His term as justice of the Supreme Court 
would expire in 1921. The State of Washington had as part of its own 
constitution a provision identical with the provision of the Nebraska 
statute upon which Mr. McDonough bases his protest. The suit was 
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brought to enjoin the printing of the judge’s name on the ballot for the 
primary election, based upon said constitutional provision. The 
Supreme Court of Washington denied the relief asked for, holding 
as follows: 


“The Federal Constitution art. 1, secs. 2 and 5, providing the 
qualifications of members of Congress and that Congress 
shall be the sole judge thereof, cannot be added to or varied 
by the state Constitution, Art. 4, sec. 15, which provides that 
judges of the supreme and superior courts shall be ineligible 
to any other office or employment other than a judicial one 
during the term for which they have been elected. 


“The fact that the state, in the absence of Federal legisla- 
tion can provide for primary elections, does not give it 
power to provide the qualifications of those seeking nomina- 
tion for membership in Congress at such primary elections.” 


In my opinion this decision was based upon sound law, and would be fol- 
lowed by the Supreme Court of Nebraska. 


A somewhat careful search fails to disclose any cases to the 
contrary, and the authorities above cited are all exactly in line with 
the Washington Supreme Court decision. 


For another reason I believe that you are without power to 
exclude this name from the ballot. The provisions of section 32-1129 
are in part as follows: “All certificates of nomination or nomination 
statements, which are in apparent conformity with the provisions of 
this article, shall be deemed to be valid, unless objections thereto shall 
be duly made in writing within ten days after the filing of the same.” 


In my opinion any objections filed more than ten days after the 
filing of the nomination papers are too late to be considered. 


Sincerely, 


Paul F. Good, Attorney General, 
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CO-OPERATIVE CREDIT ASSOCIATIONS—STOCKHOLDERS 
LIABILITY 
July 21, 1934, 


Mr. E. H. Luikart, 
Superintendent, Dep’t of Banking, 


Building. 
Re: Liability of stockholders of Co- 

operative Credit Association 
organized under Section 24-1309, 
and following, C. S. 1929, for 
double liability provided in Section 
7, Article XII, Constitution of 
Nebraska. 

Dear Sir: 


We have the letter written you by Mr. George B. Wilson, Deputy 
Superintendent, of date July 18, 1934, in which he says: 


“At the present time there are a number of Co-operative 
Credit Associations being organized in communities not having 
banks. The question is asked if the incorporators can limit 
the liability of its members or are the members subject to 
double liability on their shares regardless of what provisions 
they may incorporate in their by-laws.” 


He asks: 


“In the event of insolvency and liquidation of the assests 
would borrowing members have the right of off-set of their 
deposits against their indebtedness to the association? 


“Can the association by their By-Laws limit the liability 
on share to any amount less than twice the par value of the 
shares?” 


By Section 24-1309 the Legislature of Nebraska, in its 1919 ses- 
sion, provided for the creation of cooperative credit associations. 
The powers of such associations are defined in Section 24-1314 
which is as follows: 
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“Upon the filing the articles of association and the by- 
laws as prescribed in Section 652, Compiled Statutes of Ne- 
braska for 1922, the association shall have power, within the 
limitations of this act: (1) to adopt and use a common seal and 
to alter it at pleasure. (2) To have succession for the term 
prescribed in its article of association, unless sooner dissolved 
by operation of law or under the provisions of this Act. 
(8) To make contracts necessary in the conduct of its busi- 
ness. (4) To purchase, lease, or receive by gift, bequest, or 
devise, and to hold, personal and real property necessary in the 
conduct of its business, and to dispose of the same. (5) To 
sue and be sued by the name specified in its articles of associa- 
tion, as fully as natural persons. (6) To issue shares to persons 
qualified for membership and to receive payment therefor 
and to limit the number of shares which may be owned by one 
member. (7) To receive money (including checks and bank 
drafts not drawn on said co-operative association, payable at 
sight or on demand) from members and pay interest on the 
same, (8) To borrow money. (9) To make loans to its mem- 
bers, (10) To deposit its funds in national banks in the state, 
or in state banks or trust companies organized under the laws 
of the state. (11) To invest such of its funds as may not be 
required for loans to members in bonds of federal, state, local 
and municipal governments, in bonds issued under the federal 
farm loan act, or in other securities approved by the state 
banking board. (12) To charge a reasonable fee for the 
transfer of shares, (13) To impose fines upon members for 
failure to meet promptly their financial obligations to the 
association. (14) To expel members, as provided in Sec- 
tion 662. (15) To impress a lien upon the shares and dividends 
of any member to the extent of any loans made to him for 
any fees, fines, or other charges payable by him. (16) To can- 
cel the shares of any member who withdraws or is expelled, 
subject to the provisions of Sections 662 and 663. (17) To 
exercise such incidental powers as shall be necessary for the 
conduct of its business.” 


It is true that in Section 24-1309, Compiled Statutes, 1929, there 
is contained the following proviso: 


“Provided, that the filing of articles of association with 
the state banking board as hereinafter provided, by co-opera- 
tive credit associations and the exercise of any of the powers 
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granted in the by-laws of such associations and the exercise 
of any powers conferred by law upon said associations shall 
not be construed to mean that such associations are engaged in 
the business of banking or that said associations shall be 
amenable to the provisions of the laws with respect to the 
guarantee of bank deposits or shall be under the jurisdiction 
and control of the guarantee fund commission.” 


It thus appears that it was the intention of the Legislature to 
differentiate cooperative credit associations as provided for in these 
sections of the statute from corporations engaged in the business of 
banking, 


We do not, however, regard the intention of the Legislature as 
controlling in this matter. The question rather is how is the term 
“banking corporation’’, as used in Section 7, of Article XII. of the Con- 
stitution, to be construed? If a corporation exercising the powers 
defined in Section 24-1314 is in fact a bank within the purview of 
Section 7, Article XII. of the Constitution, then it is immaterial what 
the Legislature may have provided elsewhere in the Act providing for 
cooperative credit associations, 


Stated differently, if the Constitution provides a double liability 
for a banking corporation, the Legislature may not avoid this by provid- 
ing for an institution with banking powers, and then providing further 
that it may not be considered to be a banking institution. We must, 
therefore, examine the powers bestowed upon cooperative credit 
associations and if we find them to be such as are exercised by institu- 
tions generally termed “banking institutions’ we must conclude that 
these cooperative credit associations are within the purview of the con- 
stitutional provision, 


It will be noted that these cooperative credit associations are given 
the power to receive money from members and pay interest on same, 
to borrow money, to make loans to their members, to invest the funds 
in certain classes of securities, and thus generally to pursue that 
branch of the banking business which is carried on by a bank when it re- 
ceives money from its depositors and loans or invests the same,—the on- 
ly difference being that the transactions, both as to loans and deposits, 
are limited to members or shareholders. This, to our mind, re- 
stricts but does not change the general nature and character of the 
business transacted, It is said in Western Investment Banking Com- 
pany v. Murray (Ariz.) 56 Pace. 728, 731: 
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“The term ‘bank’ implies a place for the deposit of 
money, as that is the most obvious purpose of such an insti- 
tution. Originally the business of banking consisted only in 
receiving deposits, such as bullion, plate, and the like, for safe- 
keeping until the depositor should see fit to draw it out for 
use. But the business, in the progress of events, was extended, 
and bankers assumed to discount bills and notes, and to loan 
money on mortgage, bond or other security, and at a still 
later period to issue notes of their own, intended as a circu- 
lating currency, and as a medium of exchange instead of gold 
and silver. Modern bankers frequently exercise any two, or 
frequently all three, of these functions; but it is still true that 
an institution prohibited from exercising any more than one of 
those functions is a bank, in the stricted commercial sense.” 


Our own Supreme Court has taken an entirely similar view of 
this matter, and an extensive discussion of the same was had in 
Hamilton National Bank v. American Loan & Trust Company, 66 Neb. 
67. The second syllabus is as follows: 


“To buy and sell commercial paper, to make and negotiate 
loans, to receive money to be transferred to and paid at other 
places, to buy and sell exchange upon other cities in this and 
foreign countries, to receive money on deposit, and to pay 
the same out upon checks or orders, are each banking func- 
tions; but it is not necessary, in order to constitute a corpora- 
tion a banking institution within the meaning of section 7, 
article 11b, of the constitution, that it shall exercise all of 
these functions.” 


The court says (p. 71 to 73 inclusive): 


“The question would, therefore, seem to be, was the 
American Loan & Trust Company a banking corporation or 
institution within the meaning of the provision quoted, taking 
those terms in the ordinary and commonly accepted mean- 
ing. 


“Morse, Banks and Banking (4th ed.), volume 1, section 
2, defines a bank as follows: ‘An institution, usually incorpor- 
ated with power to issue its promissory notes intended to circu- 
late as money (known as bank notes) ; or to receive the money 
of others on general deposit, to form a joint fund that shall be 
used by the institution for its own benefit, for one or more of 
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the purposes of making temporary loans and discounts, of 

. dealing in notes, foreign and domestic bills of exchange, coin, 
bullion, credits, and the remission of money; or with both 
these papers, and with the privileges, in addition to these 
basic powers, of receiving special deposits, and making 
collections for the holders of negotiable paper if the institution 
sees fit to engage in such business.’ As a further de- 
finition, he says: ‘Practically, a bank is a place where deposits 
are received and paid out on checks, and money is loaned on 
security. If the institution has the additional power of issuing 
its promissory notes to circulate as money it is called a “bank 
of issue.” ’ 


“Zane, in his work on Banks and Banking (section 2), 
says: ‘A learned and generally accurate judge,* attempting a 
general definition, has defined a banker to be ‘fone who keeps 
a place for the traffic of money; who there receives it from 
others and keeps it with his own, using the whole fund as his 
own, or remits it at request to other places; who repays it at 
the will and call of his customers; who furnishes money to 
others on the discount of their obligations, or on securities 
brought by them; and who buys and sells bills of exchange.” ’ 
People v. Doty, 80 N. Y., 225. 


“Bouvier’s Dictionary defines a bank as an ‘institution, 
generally incorporated, authorized to receive deposits of 
money, to lend money, and to issue promissory notes,—usually 
known by the name of bank notes,—or to perform some one or 
more of these functions.’ 


“Black’s Law Dictionary defines a bank as ‘an institution, of 
great value in the commercial world, empowered to receive 
deposits of money, to make loans, and to issue its promissory 
notes (designed to circulate as money, and commonly called 
“bank-notes” or “bank-bills’), or to perform any one or 
more of these functions.’ 


“The Century Dictionary, in defining banks, classifies them 
under four distinct heads, viz., national and state banks, 
private banks, loan and trust companies and savings-banks. 


“Tn the case of Bank for Savings v. Collector, 3 Wall. 
(U. S.), 495, 512, Justice Clifford, in defining a bank, says: ‘Banks, 
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in the commercial sense, are of three kinds, to wit: 1, of de- 
posit; 2, of discount; 3, of circulation. All or any two of these 
functions may be, and frequently are, exercised by the same 
association; but there are still banks of deposit, without 
authority to make discounts or issue a circulating medium.’ 


“In Oulton v. Savings Institution, 17 Wall. (U. S.), 109, 
116, it is said: ‘Associations engaged in moneyed transactions, 
whether incorporated or not, having a place of business 
where credits are opened by the deposit or collection of money 
or currency, subject to be paid or remitted upon draft, 
check or order, or where money is advanced or loaned on 
stocks, bonds, bullion, bills of exchange or promissory notes; 
or where stock, bonds, bullion, bills of exchange or promissory 
notes are received for discount or for sale, are regarded as 
banks!” 


Our answer, therefore, to the question as to whether such an 
association can by their by-laws limit the liability on shares to any 
amount less than twice the par value of the shares, must be answered 
in the negative. As to the first question asked, whether in the event 
of insolvency would borrowing members have the right of off-set as 
to their deposit and against their indebtedness, we would say that in 
our judgment such rights would exist subject to the rules generally 
applicable as to off-sets in banking institutions, 


Respectfully submitted, 
Paul F. Good, Attorney General. 
By E, Vail, Assistant Attorney General. 


STATE TAX COMMISSIONER—LEVY PROPOSED 


July 31, 19384. 
Mr. W. H. Smith, 
State Tax Commissioner, 
Building. 
Re: Proposed State levy for the 
last half of 1933 to 1934 
Dear Sir: 


Referring to the proposed state levy for the last half of the 
biennium of 1933 to ’34, which is being made under the provisions of 
Section 77-1007, Compiled Statutes, 1922. A question has been re- 
ferred to the undersigned as to whether there might be taken into ac- 
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count unexpended and unearned balances which have lapsed into the 
general fund from specific appropriations. 


The statute provides: 


“The board shall determine the fixed appropriations 
from the general fund from the statement of the Auditor 
of Public Accounts as provided by Section 3157 of the Com- 
piled Statutes of Nebraska for 1922.” 


The statute further provides: 


“The levy, together with the taxes from intangible 
property otherwise taxed for each year shall provide for one- 
half of the above appropriations for the biennium less the un- 
appropriated miscellaneous receipts and fees to the general 
fund estimated annually in advance.” 


The State Board of Equalization is provided for in Section 28, 
Article IV., of the Constitution. The Board is given no other power 
except to review and equalize assessments of property for taxation 
under the Constitution itself. Such other powers as it has are statutory. 

Section 77-1001 is the Legislature’s mandate to the State Board 
of Equalization and Assessment as to how the State levy shall be made. 
The State Board is given no discretion in the matter, and should 
follow the mandate of the law. In addition to this, the Legislature 
has seen fit to provide within this section: 


“The Board in establishing the levy shall not make any 
further deductions other than the above mentioned taxes 
from intangible property and the un-appropriated receipts and 
fees.” 


In the discussion which was had before the Board yesterday, and 
in which the undersigned participated, emphasis was laid upon the 
fact that there is no expressed provision of law whereby any account 
may be taken of such unexpended and unearned balances of specific 
appropriations as lapse into the general fund at the end of the biennium 
for which they are available. If no account be taken of these balances, 
the result will be that there will be a constantly mounting surplus in 
the state treasury, which serves no purpose so far as the taxpayes are 
concerned, and amounts to the same thing as though a banking or other 
corporate institution should permit a surplus to accrue without 
making any use thereof. It was suggested that in any private institution 


156 REPORT OF ATTORNEY GENERAL 


this situation would not be permitted to exist, but that if it provided for 
operating and other expenses the surplus on hand would be taken into 
account, that it was undoubtedly assumed by the Legislature that 
this would be taken into account and it was not, therefore, 
necessary that specific mention be made thereof in the enabling statute, 
since common sense would dictate that use be made of such surplus. 


It was also suggested that when these unearned and unexpended 
balances lapse into the general fund the result is the same as though 
they were received from fees or other sources extraneous to taxation 
and that, therefore, they might properly be considered as ‘“miscellan- 
eous receipts” referred to in the statute. These considerations were 
presented to the Attorney General for his views on the matter, but the 
Attorney General makes the following counter suggestions: That 
under our present system of taxation money is really paid out of the 
treasury before it is collected in by taxation; that it is, therefore, neces- 
sary that a certain amount be kept in the treasury to serve as a re- 
volving fund and act as a surplus or buffer against possibility of over- 
draft that there is no accurate method of estimating the unearned and 
unexpended balances which they have lapsed, since no adequate sys- 
tem of accounting has been provided whereby the same may be ascer- 
tained; that it was the purpose of the Legislature to prevent the state 
board from depleting the general fund and causing the registration of 
warrants, a delay to taxpayers and payment of interest by the state by 
inserting the provision in question, and that this provision has this effect, 
that the state Board of Equalization is thereby forbidden from taking 
any other items into account until the Legislature shall withdraw the 
provision that the Legislature thus throws a safeguard over the pro- 
ceedings of the State Board of Equalization so that the state funds 
may not be depleted; that whenever the amount of moneys in the 
state treasury becomes excessive the Legislature may, by withdrawing 
this inhibition, make it possible for the State Board to take such action 
as may be proper in the premises. 


The Attorney General is, therefore, unwilling to give it as his 
opinion that the State Board has a right to consider unexpended bal- 
ances or any items except those specifically mentioned in the statute. 


I am authorized to say, however, that he regards the amount of 
beer tax collected but not taken into account in prescribing the levy 
last year to come within the designation of unappropriated receipts and, 
therefore, as proper to be taken into consideration in the present year. 


Respectfully submitted, 
Paul F. Good, Attorney General. 
By E. Vail, Assistant Attorney General, 
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BONDS—BLANKET BONDS FOR OFFICERS STATE BANKS 


August 8, 1984. 


Mr. Merle N. Foster, 
Deputy Superintendent of Banking, 
State House. 


Re: Blanket bonds of officers of State banks. 
Dear Sir: 


You submit for our opinion a letter from the Surety Association of 
America relative to blanket bonds of state bank officers. The secretary 
of the Surety Association says that under the rules of the Association 
members may not issue blanket bonds running to more than one obligee. 
Section 8-103 Comp. Suppl. 1933, requires the bonds of such Officers to 
run to the bank and the state jointly. The secretary of the Associa- 
tion reveals that he fails to see any insurable interest in the state any- 
way. 


Of course what the rules of the association are and how reason- 
able and what force they have we are not in a position to say. Under 
the section of the statute referred to we are of the opinion that the 
banking department may not approve any bond which does not run 
jointly to the bank and the State. 


We also believe the State has an insurable interest in the conduct of 
officers of state banks sufficient to support its position as obligee in a 
bond to protect against misconduct of the officers. The interest of the 
state is that of a representative of the creditors and depositors of a 
bank. The banking business is “clothed with a public interest” and 
as such it is subject to extensive state regulation. In regulating the 
banking business the state acts as a representative of depositors. In 
the event of insolvency the state becomes the liquidating agent. The 
state in its regulatory capacity and as a representative of the depositors, 
thereby has an interest in the conduct of the bank’s business and in 
the enforcement of liability for misconduct of officers, This interest is 
sufficient to support any bond running to the state. 


Of course, the liabilities of a surety are not increased because the 
state is an obligee along with the bank. It merely gives the regulat- 
ing agency the right to enforce liability to protect depositors, a right 
which it has anyway in case of insolvency and a right to which no one 
should object even though the bank is solvent. 


158 REPORT OF ATTORNEY GENERAL 


We fail to sce why the surety association should reasonably object 
to the provision. 


Yours truly, 
Paul F. Good, Attorney General, 
By Daniel Stubbs, Assistant Attorney General. 


ELECTIONS—VOTING BY MAIL 


August 8, 1934. 


Mr. R. S, Mandeville, 
Democratic Central Committee, 
Dunning, Nebraska. 
Re: Voting by mail 
Dear Sir: 


You ask: 


“Would the county clerk have the legal right to send 
mail ballots to any voter he desires to have vote or must the 
voter request that a ballot be sent, if so, is there a legal form 
for the request and should there be a record of this request 
in county clerks office. 


“Would parties who sold their property, in June 1934, at 
a public sale, moving at that time to another state where they 
purchased a farm, be entitled to a vote by mail in this state. 


“Would laborers who had moved to another county, more 
than forty days before the primary election, be entitled to a 
vote in this county. 


“Can a mail vote be challenged, if so what is the proper 
procedure to take to do so.” 


I will endeavor to answer the above questions in the order in 
which they are asked, 


1, The County Clerk is only authorized to send out ballots to be 
voted by mail when he is requested so to do by the voter, who wishes 
to vote in that way. The application is made in writing and should be 
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sworn to. See 32-802, Compiled Statutes, for detailed instructions re- 
garding the matter. 


2. No. Parties who have changed their residence and moved to 
another state are not entitled to vote in this state. 


3. Laborers who have moved to another county more than forty 
days before the primary election will not be entitled to vote at that 
election here. 


4, There is no statutory way by which a mail vote may be chal- 
lenged before it is cast. 


Sincerely yours, 


Paul F, Good, Attorney General. 
By Geo W., Ayres, Assistant Attorney General. 


RAILWAY COMMISSION—GRAIN WAREHOUSE LAW 


August 17, 1934. 


Nebraska State Railway Commission, 
State Capitol Building, 
Lincoln, Nebraska. 


Re: Grain sold to mill or elevator under 
contract of sale—price to be 
determined later. 


Gentlemen: 


A question has been presented a number of times, both to the 
Commission and to the Attorney General’s office, as to whether grain 
sold and delivered to a mill or elevator and the contract of sale so far 
executed that nothing remains except the fixing of the price, the same 
to be subsequently determined upon a future contingency, comes within 
the provisions of the grain warehouse law. 


It is provided in Section 88-219 of the 1933 supplement to the 
1929 Compiled Statutes, as follows, to-wit: 


“Any grain dealer, person, firm, corporation or association, 
in this State who receives grain for storage or shipment, or 
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both may avail himself of the provisions of this act (C. S. 
Supp. 1931, 88-219 to 88-235) by filing notice of his accep- 
tance thereof with the State Railway Commission and become 
thereby a public warehouseman. Any grain elevator or grain 
warehouse in which grain is held in storage for a period longer 
than ten days is hereby declared a public warehouse within 
the meaning of this act, and any grain which has been received 
at any grain elevator or grain warehouse for which actual 
sale price has not been fixed within ten days after the receipt 
of the same is hereby held in storage.” 


The question which arises is as to the last clause, which provides 
that any grain which has been received at any grain elevator or grain 
warehouse for which actual sale price has not been fixed within ten 
days after the receipt of the same is declared to be held in storage. 


It is the view of the undersigned that the statute was intended to 
define the status of parties where grain was delivered without the 
price having been fixed, and without any special agreement having 
been made as to the nature of the delivery. The grain warehouse 
law covers, of course, the matter of bailments and not of sales, and we 
assume that it is perfectly competent for parties by express contract to 
agree upon a sale rather than upon a bailment. Again, we assume that 
the fact that the purchase price is not fixed at the date of delivery does 
prevent the transaction from being considered as a sale, 


In the Uniform Sales Act, Subdivision 1 of Section 69-409, Com- 
piled Statutes of Nebraska, it is provided: 


“The price may be fixed by the contract, or may be left to be 
fixed in such manner as may be agreed, or it may be determin- 
ed by the course of dealing between the parties.” 


We take it, therefore, that as a matter of express contract the parties 
may properly agree to such an arrangement as is above suggested. It 
would occur to us, however, that warehouse law is designed for the 
protection of the public as well as for the protection of those who 
may be the immediate parties to the sale of grain, and that any receipt 
issued evidencing the purchase of grain, or any other instrument evi- 
dencing such sale, should show clearly that the same evidences a sale 
and not a bailment, and that the instrument is non-negotiable. It is 
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suggested that in case such a transaction is had that an endorsement be 
placed thereon in prominent type as follows: 


“It is agreed between the parties that the grain involved in 
this contract has been sold and not bailed, and is not to he held 
in storage or in any way to be affected by the provisions of 
the Nebraska Public Grain Warehouse Act, and that this con- 
tract is non-negotiable, and any assignee of either party has no 
other or greater rights or equities than his assignor.” 


It would seem to us that such an endorsement would define the 
rights of the parties and would protect any attempted assignee by 
advising him of the non-negotiability of the contract of sale. 


Yours very truly, 


Paul F. Good, Attorney General. 
By E. Vail, Assistant Attorney General. 


PUBLIC WELFARE—BURIAL OF PAUPERS, APPROPRIATIONS 


September 5, 1934. 


Mr. Guy Laverty, 
County Attorney, 
Burwell, Nebraska. 
Re: Burial of paupers in Nebraska—appro- 
priations, ete, 
Dear Mr. Laverty: 


We are in receipt of your letter of August 29th, relative to the 
burial of paupers or those dependent upon the county for burial. You 
have asked: 


“Is it mandatory that a licensed embalmer or under- 
taker prepare the body for burial, or can a relative or some 
friends do that, and can the friends conduct the funeral or 
must it be conducted by a licensed undertaker?” 


It is our opinion that other persons other than a licensed em- 
balmer may bury a dead body where the burial is to be in the same 
locality of the occurrence of death. Although we have been unable 
to find decisions so holding, the statutes referring to the burial of 


_. 
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dead bodies implies that other persons besides licensed embalmers may 
conduct burials, 


It is of course mandatory upon the person making the burial to 
obtain the certificate of death from the attending physician, and the 
burial certificate from the local registrar. 


You have further asked what the commissioners or the county 
is required to furnish in cases of this kind, and if they set a limit of 
expense would the undertaker be required to perform his services for 
the limit set. The case of Reavis & Macomber v. Richardson County 
was heard by the Supreme Court Commission and an opinion was filed 
on June 7, 1928, This case is not officially reported but the opinion 
states: 


“The obligation to provide the expense of burial rests 
upon the county from the moment of death.” 


In this case the undertaker made a charge of $45.00 for his serv- 
ices, which the county conceded was a reasonable charge. They refused 
to make payment on the grounds that the body should have been sent 
to the State Medical School. The lower court held, and the judgment 
was affirmed, that the county was responsible for this expense. 


Basing our opinion upon this decision, we conclude that the county 
is liable for reasonable charges for the burial of paupers of the county. 
The county board, in our opinion, would be authorized to agree with 
the undertakers of the county as to what would be a reasonable charge 
and to pay a reasonable charge for burials. However, if the under- 
takers of the county and the county board cannot agree as to what 
is a reasonable charge, I believe that the county board may make ar- 
rangements for the buying of caskets and the burial of the dead by per- 
sons not licensed embalmers and pay a reasonable amount for this 


service, 


It is, of course, in the first instance, the duty of a family to bury 
its dead, and this opinion is on the assumption that the family of a 
pauper is unable to pay the expense. 


Yours very truly, 


Paul F. Good, Attorney General. 
By Paul P, Chaney, Assistant Attorney General. 
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TAXATION—PERSONAL TAXES, RIGHT OF SET-OFF AGAINST 
CLAIM PREVIOUSLY ASSIGNED 


September 23, 1933. 


Mr. Ernest E, Spencer, 
County Attorney, 
McCook, Nebraska. 

Re: Chap. 126 Laws Neb. 1933 Right to set- 
off personal taxes of assignor against 
assignee of claim against county. 

Dear Sir: 


You ask whether the County Board can deduct the delinquent per- 
sonal taxes of claimant from a claim that he has already assigned to 
another, under the provisions of Chapter 126 Laws 1933. 


I am of the opinion that the assignment of the claim in general 
does not affect the right to the set-off. The assignee of a non nego- 
tiable chose in action has no greater rights than his assignor and re- 
ceives the claim subject to all defenses and set-offs which might have 
been asserted against the assignor. Lincoln National Bank & Trust 
Co. v. School District, 124 Neb. 588; Lincoln State Bank vs, School 
District, 122 Neb. 488. Therefore, at least in all cases where the tax 
had been an obligation of the assignor before the claim was assigned, 
the assignment would not affect the right of set-off. The cases above 
cited would both indicate that even where the tax accrued after the 
assignment, there might be the right of set-off still subsisting. 


I assume that it may be contended that if the assignment were 
made before Chapter 126 became effective, it might be argued that the 
assignment gave the assignee a right, free from the claims of set-off. 
However Section 26-127, before its amendment, contained a discretion- 
ary right on the part of the County Board to require a set-off, there- 
fore, it would seem that such an argument would not be tenable. 


It might also be argued that the literal reading of Section 1 of 
Chapter 126 applies the set-off only to the person, firm or corporation 
“in whose favor the account or claim is presented”. I believe that this 
provision is hardly susceptible of so strict a construction, and that the 
clear intent of the Legislature was not to permit an evasion of the act. 


Very sincerely, 
Paul F. Good, Attorney General, 
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SCHOOLS—ELECTION OF BOARD OF REGENTS FOR COUNTY 
HIGH SCHOOL 


October 9, 1934.” 


Mr. Owen J. Boyles, 
County Clerk, 
Bartlett, Nebraska. 
Re: Election of Board of Regents for county 
high school. 
Dear Sir: 


You say: 


“In this county we have a county high school and two of the Board 
of Regents are up for election, and the following is the way that I had 
the ballots printed and gave orders to the election board to follow in- 
struction, I had ballots printed with Regents names appearing thereon 
and some ballots printed that did not have the Regents on and the 
instructions that I gave to the Election board were that they should 
ask the following questions and determine from the answer whether they 
were entitled to vote on Regents, 


“If they had children going to: school? 

“Property assessed in their name? 

“If they answered these question by yes they were entitled to 
vote if not were given the Non-Political Ballot without the regents 
names appearing thereon. 

“T took my stand from the School law is this correct or not.” 

I am of the opinion that all qualified voters residing within a 
county high school district can vote for members of the board of re- 
gents and that the right to vote is not limited to those who have chil- 
dren of school age residing in the district or to tax payers or the spouses 
of taxpayers. 


Section 79-1002 reads in part as follows: 


“Candidates for the board of regents shall be nominated 
and elected on the non-political ballot, as provided in Sections 
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2166, 2167, and 2168, Compiled Statutes of Nebraska for 
1929 as amended.” 


and 32-1208 Compiled Statutes, reads in part as follows: 


“The general laws in force in this state respecting the 
holding, conducting and declaring the results of any such gen- 
eral election shall apply so far as the same are applicable and 
not inconsistent with the provisions of this act.” 


I take it from this that the qualifications of an elector in voting for 
officers on a non-partisan ballot are no different than the qualifica- 
tions of electors voting for officers at the November election who are 
running as party candidates for office. 


Sincerely yours, 


Paul F. Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General. 


ELECTIONS—OBJECTIONS TO NOMINATING PETITION 


October 16, 1934. 


Mr, J. B. Morgan, 
County Clerk 
Lincoln, Nebraska 


Re: Objections to nominating petition of 
Harry E. Holeman as candidate by peti- 
tion for office of county attorney. 


You have asked my opinion with reference to the objections which 
have been filed with you against the nominating petitions filed with 
you asking the nomination of Harry E. Holeman as a candidate by peti- 
tion for the office of County Attorney of Lancaster County, Nebraska. 
I understand that in view of his possible personal interest in the matter, 
due to his own candidacy for re-election to the same office, Mr. Max 
G. Towle, the present county attorney, has stated that he prefers not 
to give an opinion, and has referred you to this office. 


I am informed that Mr. Holeman’s petitions were filed with you 
on Monday, October 8; and the ground of objection is that the filing 
was too late under the provisions of Section 32-1108, Comp. Stat. Suppl., 
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1988. That section provides that such filing must be made “at least 
thirty (80) days prior to the election.” The contention of the objector 
is that since the election is to be held on November 6, the filing is less 
than thirty days before the election, and therefore too late. 


The contention made on the other hand, as I understand it, is 
that thirty days prior to the election would make Sunday, October 7 
the last day for filing, and that under the terms of Section 20-2222, 
C. S. 1929, where the last day for performing an acts falls upon a 
Sunday, the person affected has the whole of the succeeding day in 
which to perform the act. 


I believe that it must be conceded that by the usual method of 
computation, the expression “thirty days prior to the election” would 
bring the time designated as the last day for filing back to Sunday, 
October 7. This method of computation of time has many times been 
applied by our Supreme Court, and I believe is the accepted method, 
except where a statute otherwise provides. (McGinn v. State, 46 
Nebr. 427; State v. Dewey, 73 Nebr. 396.) 


Therefore it is clear that the filing in question was made less 
than thirty days before the election, and consequently too late under 
section 32-1108, unless the provisions of Section 20-2222 apply. 


I am of the opinion that Section 20-2222 is not applicable and 
that the filing is too late, 


It is settled law in Nebraska that statutory provisions fixing the 
time within which filings of candidates must be made, are mandatory 
and must be strictly complied with. (State v. Marsh, 120 Nebr. 287.) 


It is also settled law that Section 20-2222 does not govern over 
a specific statute fixing a different method of computing time. It was 
said by our court in Calland v. Wagner, 86 Nebr. 755: 


“Section 895 of the Code (now Section 20-2222 C, S. 
1929) is general in its application, and does not control 
where there is a special provision in a statute directing the 
method of computing time.” 


This was cited with approval by our court in Carrett vy, State, 
118 Nebr. 373, 
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Moreover, as stated by our court in State ex rel Action v. Penrod, 
102 Neb, 734: 


“It is an elementary rule of construction that special 
provisions in an act relating to particular subject matter 
will prevail over general provisions in other statutes, so far 
as there is a conflict.” 


It is also a fact that Section 32-1108 is the latest expression of 
the legislative will in connection with this subject-matter, since the 
provisions in question were inserted in 1927. (L. N. Neb. 1929, P. 
277, Ch. 98.). The provisions of Section 20-2222 go back to 1866, 


I have been unable to find any Nebraska cases precisely in point; 
but equally I have been unable to find any cases in any jurisdiction 
for which hold that where a statute requires that an act must be done 
within a certain period of time, it still may be done in a shorter period 
of time, 


It should be noted that under our statutes, which follow a long- 
continued custom, general elections are always held on Tuesdays; 
which means that a day thirty days prior to the election would always 
fall on a Sunday. The legislature must be presumed to have known 
this, and to have intended what they said. If they had intended that 
a filing could be made twenty-nine days prior to the election, they 
would have said so, and would not have said that it must be made at 
least thirty days prior to the election. Of course the filing may be 
made at any length of time more than thirty days prior to the election. 


The general rule in other jurisdictions is the same as stated in 
this opinion. In 20 C. J. 130, it is stated: 


“Tf the last day for filing a certificate falls on a Sunday 
or a legal holiday, it must be filed, the day before in order to 
be in time.” 


In 26 R. C. L. p. 744, Sec. 18 it is stated: 


“Under a statute requiring an action to be done ‘at least’ 
a given time before a certain date, the last day on which the 
act can be done will not be excluded though it falls on Sun- 
day or a holiday, and notwithstanding a general statute ex- 
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cluding the last day under similar facts, for it must appear 
that the act was done the full number of days before the re- 
quired date.” 


The case of State v. Falley, 83 N. W. 918, 9 N. D. 464 is precisely 
in point, holding that the provisions of a statute similar to Section 
20-2222 did not prevail over a specific enactment that the filing must 
be made ‘not less than 30 days before the election”; and that when 
the 30th day fell on a Sunday, the party filing was not permitted to 
make the filing on the following day, which would make the filing 29 
days before the election, 


Similar cases which are in all respects identical with the instant 
case, are Sewell v, Gifford, 22 Idaho 295, 125 P. 182; Griffen v. Dingley, 
114 Calif. 481, 46 P. 457. 


I am therefore of the opinion that Mr. Holeman’s filing was too 
late under our statute; that the objections filed should be sustained; 
and that Mr. Holeman’s name should not be printed on the official bal- 
lot as a candidate, 


Very sincerely, 
Paul F. Good, Attorney General. 


SCHOOLS—TRANSPORTATION BETWEEN DISTRICTS 


October 18, 1984, 


Mr. Gerald J. McGinley, 
County Attorney, 
Ogallala, Nebraska. 


Re: School transportation between districts. 


Dear Sir: 
You say: 


“A resident in the sand hill district of our county lives 
eleven miles from the school house in his own district, but 


lives approximately four miles from a school house in another 
district. This man, for convenience, sends his children to the 
schoo] which is four miles distant, which we understand, he 
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has the privilege of doing, providing tuition is paid to the 
adjoining district, if they request it. 


“At an annual meeting of this school district in which 
this man lives, it was voted that no transportation should be 
paid to this party because he did not send his children to the 
school in his own district.” 


You add that in your opinion the annual meeting had no power 
to pass upon the question as to whether the district would pay trans- 
portation charges inasmuch as that matter is regulated by statute, 
but you ask for an opinion from this office upon the question. 


I am of the opinion that you are right in your view that the law 
does not vest the annual meeting with power to decide whether or not 
the district will pay transportation charges where the child resides 
more than three miles from the school house in his own district. 


Section 79-1920, C. S. 1929, reads in part as follows: 


“When no other means of transportation is provided and 
when the child or youth lives more than three miles from the 
public school house which he or she is authorized to attend by 
the nearest practicable traveled road where no free trans- 
portation is furnished such child or youth, a transportation 
rate of five cents per family for each day of actual attend- 
ance for each one-half of a mile or fraction thereof covering 
the distance of the residence from the school house in excess 
of the three miles limit shall be paid such family monthly by 
such district on the basis of the record of attendance of such 
child or youth to be reported monthly by the teacher to the 
school board of such public school district; and no pupil shall 
be exempt from school attendance on account of distance 
from the public school house; Provided, that any child or 
youth whose family is entitled to pay for transportation, 
as aforesaid, may attend another school, if more convenient, 
or may reside temporarily for school purposes: with relatives 
or friends within three miles of the school house of his own 
school district; and, in such cases, if the family of such child 
or youth would have been entitled to the payment for his or 
her transportation in the event that the attendance of such 
child or youth had been from his or her domicile in the home 
district, then the family of such child or youth shall be paid 


170 REPORT OF ATTORNEY GENERAL 


the transportation rate in the amount and manner as afore- 
said.” 


Very sincerely, 


Paul F. Good, Attorney General. 
By Geo. W. Ayres, Assistant Attorney General. 


ELECTIONS—BALLOT, PRINTED STICKERS, USE OF 
October 19, 1934. 


Mr. Fay H. Pollock, 
County Attorney, 
Stanton, Nebraska. 


Mr, T, J. Howard, 
County Attorney, 
Greeley, Nebraska. 


Re: Use of stickers on ballots. 


Gentlemen: 


You have each asked for an opinion from this office as to whether 
or not under the election laws of the State of Nebraska written or 
printed stickers may be used by voters for the purpose of casting a 
ballot for a person whose name is not printed upon the official ballot. 
The intention of this would be to use such stickers in lieu of writing 
in the name of the person in question in the blank space provided for 
by Section 32-508. 


I am aware of the fact that my predecessor, by C. L. Rein, As- 
sistant Attorney General, on November 3, 1932, rendered an opinion 
to the effect that such a method of voting could be used (Opinions of 
Attorney General, 1931-1932, p. 506). I have reluctantly come to 
the conclusion, however, that this opinion was wrong and that under 
our statutes stickers may not be used. 


The statutes in question, which would necessarily contain the sole 
authority for such procedure, are Sections 32-508, 82-514 and 32-715, 
Compiled Statutes, 1929. In each of these sections of the statute it is 
clearly indicated that the voter is to write the name in. In Section 
82-508 direction is given to the person compiling the ballot that a 
blank space shall be provided “into which electors may write the name 
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of any person for whom they wish to vote and whose name is not 
printed upon the ballot.” In Section 32-514, in connection with in- 
structions to voters, the following language appears: 


“If you wish to vote for any person whose name is not 
printed on the ballot, write his name in full in the blank space 
on the ballot under the proper office you wish him to hold, 
and make a cross in the square opposite the written name.” 
In Section 32-715 the following provision appears: 


“Nothing in this article contained shall prevent any 
voter from writing on his ballot the name of any person for 
whom he desires to vote for any office, and such vote shall 
be counted, ete.” 


Our Supreme Court has not passed upon these sections of the 
statute, but both upon reason and authority I believe that they do not 
authorize the use of a printed sticker, 


Certainly pasting in an already printed slip of paper is not ‘“‘writ- 
ing” within any ordinary meaning of the term. Writing naturally 
requires that the person acting should by his own act make marks 
upon the paper ballot provided by the election officials, which marks 
would clearly indicate the intention of the voter to express his choice 
for a particular person. 


The Australian ballot law, of which the above cited sections are 
a part, was designed to eliminate the evils existing in the election 
system previously, by which unscrupulous persons were enabled to 
control an election through influence (frequently corrupt) upon ig- 
norant or compliant voters. I understand that prior to the Australian 
Ballot it was the custom for the candidates or some person or group 
acting in their interest to furnish voters with ballots which the voters 
east and which were counted for the candidates named thereon. Op- 
posing party committees would sometimes furnish voters with stickers 
which were to be placed upon the ballots provided by the committee 
of the rival party so that a voter could cast the ballot of one party but 
by stickers placed over the names of certain individuals could vote 
for some of the candidates of the other party. Prior to the adoption 
of the Australian ballot, the voter was subject to the scrutiny of party 
representatives who could make sure that he would cast his ballot as 
directed, and it would be possible for reprisals to be used against that 
voter who did not vote satisfactorily. 
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Our present system of voting provided two things, namely: an 
official ballot which was intended to be the only paper cast by the voter, 
and also provided for secrecy in voting. 


Section 32-502 of the Compiled Statutes specifically provides: 


“Ballots other than the official white ballot printed by the 
respective county or municipal clerks, according to the pro- 
visions of this article, shall not be cast or counted in any 
election.” 


This was clearly intended for the purpose of preventing voters 
from using ballots furnished by other persons and was intended to pre- 
vent the very evil which would be fostered by a sticker system, 


It would seem that the use of stickers as suggested would violate 
both principles. When the sticker was firmly placed on the ballot it 
would substantially change the official ballot provided in accordance 
with statute and signed by two judges of election, as required by Sec- 
tion 32-704. It would be exactly a repetition of the old system by 
which party committees furnished the voter with his ballot, except 
that it would be confined to one office. If, however, the stickers 
could be used for individual offices, there would seem to be no good 
reason why stickers could not be furnished covering the entire ballot 
—thus making it an entirely different ballot from that prepared official- 
ly as directed by the statute, and as signed by the two judges of 
election. 


Another reason suggested against the use of stickers is that they 
might come unstuck and be accidentally or fraudulently removed. In- 
deed, in some jurisdictions where stickers are expressly permitted by 
statute, questions have arisen as to whether the sticker vote is to be 
counted where the sticker falls off the ballot while being counted 
(Dickinson’s case, 2 Leg. Rec, (Penna.) 103). 


The element of secrecy also enters into the case, in view of the 
tact that the person furnishing the stickers, or persons cooperating 
with him, can watch the voter and if he comes out with the sticker 
still in his hand, or if he throws the sticker on the floor, the watcher 
can have reasonable assurance that the voter did not cast his vote 
for the person named in the sticker. 
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The weight of authority in other. states, under statutes similar 
or identical with our own, is that stickers may not be used where the 
statute only provides that the voter may write in the name of the 
candidate for whom he wishes to vote. 


In the case of Fletcher y. Hall, 172 Ill. 427, 50 N. E, 230, 40 
L. R. A. 617, the Supreme Court of Illinois held that stickers might 
not be used under a statute identical with the Nebraska statute. 


It is interesting to note tha the court held that the use of stickers 
invalidated the entire ballot, and ballots upon which the stickers were 
used would not be counted for any candidates voted for, I quote from 
the opinion: 


“It seems too clear for argument that if the practice re- 
sorted to in the use of pasters, as was here done, is to be 
legalized, the whole purppse and object of the law will be 
practically abrogated. There would in that case be no sub- 
stantial difference between the operation of the present law 
and the old method. Under that law, candidates, and those 
acting in their behalf, provided themselves with tickets often 
marked as they desired them to be voted, furnished them to 
voters, and, by persuasion, purchase, or otherwise, induced 
the voters to deposit such ballots in the ballot box. Under 
the method here adopted, they could furnish the ticket as they 
desired it to be voted, marked, or with instructions to the 
voter how to mark it, and, by the same methods, induce him 
to attach it, as furnished, to the official ballot, and then pro- 
cure it to be deposited in the ballot box. The manner of vot- 
ing prescribed by the act is thereby wholly changed, and the 
secrecy of the ballot entirely destroyed.” 


This was reaffirmed by the Supreme Court of Illinois in McSorley 
v. Schroeder, 196 Ill. 99, 63 N. E. 697, In that case the court well em- 
phasized the opinion previously given in Fletcher v. Wall, in the follow- 
ing language: 


“It is manifest that, if pasters may be resorted to by 
one candidate, they may be by all, and the official ballot might 
become but little more than a convenient card upon which to 
paste private tickets printed and circulated in secret. The 
use of such tickets would revive the evils sought to be guard- 
ed against by the ballot law.” 
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This rule has been reaffirmed in Illinois as recently as 1919, in 
the case of Jackson v. Wyans, 287 Ill, 382, 122 N. E. 611. 


I am aware of the fact that in Minnesota, in the case of Snortum 
v. Homme, 119 N. W. 59, the Supreme Court of Minnesota reached 
the opposite conclusion. However, in 1926 the question was before 
the Supreme Court of California, under statutes identical with ours, 
and that court in the case of McFarland v. Spangler, 248 Pac. 521, 
followed the Illinois rule, expressly repudiating the Minnesota cases. 
The California court used the following language: 


“The use of the words ‘writing’ and ‘writing in’ and 
‘written’ as applied to voting for a person whose name is not 
on the official ballot, is a clear evidence of intention on the 
part of the Legislature to exclude other methods not specifical- 
ly authorized. It has been held, and may well be said to be 
the general rule, that: 


“Tf a statute so provides, but not otherwise, the electors 
may use printed pasters for the insertion of names not upon 
the ballot instead of writing them in the space reserved for 
their reception.’ ” 


The court also said: 


“Assuming, however, that a general election ballot marked 
with a pencil cross would be valid, it would not follow that 
the pasting of a paper on the ballot would satisfy the statutory 
requirement that the name be written on the ballot by the 
voter. True, the intention of the voter must be ascertained, 
but it is not enough to find out generally the voter’s intention. 
Such intention must be expressed in the manner prescribed by 
law. People v. Town of Sausalito, 106 Cal. 500, 39 P. 937. 
When the method of expressing the voter’s intention is pre- 
scribed by authority of law, such method becomes a matter 
of substance. 10 Cal. Jur. 78, and cases cited. In other 
words, the right to express one’s choice of a candidate at the 
polls is not unrestricted. It is subject to reasonable regula- 
tion in the interest of secrecy and uniformity of the ballot 
and the fairness of the vote, etc.” 


This is the last expression of any court that I have been able to 
find upon the subject, and it seems to indicate where the weight of 
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authority lies. It should be noted that the Illinois and California courts 
have both held that the entire ballot was invalidated by the use of 
stickers, and that the voter’s choice for other offices, even though 
marked for one of the persons whose name was properly printed upon 
the ballot, could not be counted for the person so voted for, for the 
reason that the entire ballot had been invalidated, 


I would not be prepared to say that the Nebraska Supreme Court 
would so hold, nor that counting boards should necessarily reject all 
votes upon ballots which had been mutilated by stickers. There is, 
however, sufficient doubt of the validity of ballots cast in this manner, 
so that voters should be advised not to use such stickers. 


Sincerely, 
Paul F. Good, Attorney General, 


BONDS—COUNTY SHERIFF—ORIGINAL ENROLLED BILL 
GOVERNS 


November 1, 1934. 


Mr. David F, Simmons, 
County Attorney, 
Beaver City, Nebraska. 
Re: Conflict Chapter 115, Laws 1933 and 
Section 12-119, 19883 Sup. C. S. 


Dear Sir: 


Your letter of October 22nd at hand. We note, as you say, that 
there is a conflict between Chapter 115, Laws 1933 and Section 12-119, 
1933 Supplement to Compiled Statutes 1929. 


Under these circumstances the original enrolled bill in the Secre- 
tary of State’s office would govern. We have procured a certified copy 
of this bill and it shows that Chapter 115, Laws 1938 is correct, and 
that the section as carried in the Supplement to the Compiled Statutes 
of 1933 is wrong. You will, therefore, be governed by the provisions 
of the law as appearing in the Session Laws. 


Yours very truly, 


Paul F. Good, Attorney General. 
By E. Vail, Assistant Attorney General, 
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INTOXICATING LIQUORS—BONDED WHISKEY WAREHOUSE 
RECEIPTS 


November 6, 1934. 


Hon. J, P Brown, 

Attorney, 

Federal Alcohol Control Administration, 
Washington, D. C. 


Re: Bonded Whiskey Warehouse Receipts. 


Dear Sir: 


I have your letter of November 1st, in which you inquire about 
bonded whiskey warehouse receipts and the legality of their sale in 
the State of Nebraska. 


I know of no rulings which have classified these receipts as se- 
curities within the meaning of our blue-sky law; and I know of no 
rulings of any other department of the state which would affect the 
freedom of their sale. 


However, I have no doubt that under our liquor laws they cannot 
be legally handled and disposed of in this state. Nebraska has consti- 
tutional prohibition, which may or may not be repealed by popular 
vote at the election of November 6th. Regardless of the repeal of 
the constitutional prohibition, our bone-dry law will still be in effect, 
unless and until our legislature repeals or amends it. Our bone-dry 
law is very thorough and comprehensive in forbidding the sale of 
aleoholic liquors. I refer you to Section 53-102, Compiled Statutes 
of Nebraska for 1929, which reads as follows: 


“Tt shall be unlawful for any person to manufacture, 
sell, keep for sale or barter, give away, barter, exchange, 
transport, purchase, or to sell or to barter under any pretext, 
any malt, spirituous, vinous and intoxicating liquors, except 
only certain liquors, for medicinal, mechanical, scientific or sac- 
ramental purposes by persons specially authorized in the man- 
ner and to the extent only as hereinafter provided, It shall 
be lawful, however, for any person to make, keep or sell 
sweet cider, unfermented wine, wood alcohol, and denatured 
alcohol, and nothing herein contained shall be construed to 
prevent the bona fide manufacture and sale of vinegar.” 
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By the definition made by our 1933 amendment to the bone-dry 
law, intoxicating liquors are defined as those containing more than 
3.2% of alcohol by weight. 


Nebraska has enacted the uniform warehouse law and the uniform 
sales law. (Compiled Statutes, 1929, Chapter 88, Chapter 69, Article 
IV.) Included in the uniform sales act is Section 69-438, which reads 
as follows: 


“A person to whom a negotiable document of title has 
been duly negotiated acquires thereby, a. Such title to the 
goods as the person negotiating the document to him had or 
had ability to convey to a purchaser in good faith for value 
had or had ability to convey to a purchaser in good faith for 
and also such title to the goods as the person to whose order 
the goods were to be delivered by the terms of the document 
value, and b. The direct obligation of the bailee issuing the 
document to hold possession of the goods for him according 
to the terms of the document as fully as if such bailee had 
contracted directly with him.” 


In my opinion this section of the uniform sales act unquestionably 
makes the transfer of a negotiable warehouse receipt a sale of the 
goods represented thereby and, therefore, under the terms of 53-102 
the sale of the negotiable warehouse receipt in the State of Nebraska 
is an unlawful transaction, forbidden by our statutes. 


Our bone-dry law also contains the following provision, namely, 
53-107, Compiled Statutes of Nebraska for 1929: 


“It shall be unlawful for any person to enter into any 
contract for the delivery of, or to solicit, take, or receive any 
order in any manner whatsoever for any purchase or sale 
of any intoxicating liquor to be used as a beverage, or to give 
to any other person, for the purpose of aiding in the violation 
of any of the provisions of this act, any direction or informa- 
tion by which intoxicating liquors can or may be secured as 
a beverage.” 


In my opinion, even though the interpretation given of the other 
two sections referred to be not sound, the provisions of Section 538-107 
clearly forbid the sale of warehouse receipts representing intoxicating 
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alcoholic liquors, since such a sale of such a warehouse receipt would 
be a contract for the delivery of intoxicating liquor. 


Sincerely, 
Paul F. Good, Attorney General. 


ELECTIONS—CONSTITUTIONAL AMENDMENT REPEALING 
PROHIBITION—EFFECTIVE DATE 


November 7, 1934. 


Honorable Harry R. Swanson, 
Secretary of State, 
Lincoln, Nebraska. 


Re: Effect of constitutional amendment re- 
pealing constitutional prohibition. 


Dear Sir: 


You inquire as to the effect of the adoption of the constitutional 
amendment repealing section 10, Art. XV of the constitution which 
prohibited the sale and manufacture of intoxicating liquors. 


The repeal of the above section of the constitution did not change 
Chapt. 53, Comp. Stat, 1929, which prohibits the sale and manufacture 
of intoxicating liquor. The said chapter was enacted in 1917 (Session 
Laws, 1917, p. 425) and repealed the then existing laws providing for 
local option. It is within the power of the legislature to control traf- 
fic in intoxicating liquors regardless of a constitutional provision upon 
the subject, and, therefore, until Chapt. 53 above referred to is changed 
by the legislature the sale, manufacture and transportation of intoxi- 
cating liquors in Nebraska is unlawful now as before the repeal of the 
constitutional provision referred to. 


Yours very truly, 


Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 
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TRUST FUNDS—INVESTMENT 


November 14, 1934. 


Grand Island Trust Company, 
Grand Island, Nebraska. 
Re: Trust Fund investments. 


Gentlemen: 


We beg to acknowledge receipt of your letter of November 6th, 
in which you say: 


“We shall appreciate information as to whether Home 
Owners Loan Corporation and Federal Farm Mortgage Cor- 
poration Bonds, guaranteed by the U. S. Government as to 
principal and interest, are eligible for the investment of trust 
funds in accordance with our Nebraska statutes passed at 
the last session of the Legislature which provided that such 
funds must be invested in government bonds and municipals.” 


The statute to which you refer is Section 27-601, 1933 Supple- 
ment to Compiled Statutes, 1929, which is as follows: 


“Except as may be otherwise provided by the instru- 
ment creating the trust, trustees, and all guardians, exe- 
cutors and administrators appointed by the courts of this 
state, having funds for investment, shall invest the same 
by order of the court in the following: (a) Bonds or other 
obligations of the United: States of America, or United States 
postal savings. (b) Bonds or other interest-bearing obliga- 
tions of any county, city, village, school district, or other 
legally constituted political subdivision within the State of 
Nebraska, provided such county, city, village, school district, 
or other subdivision has not defaulted in the payment of the 
principal or interest on any of its bonds or other interest- 
bearing obligations for a period in excess of ninety days within 
five years immediately preceding such investment. (c) Bonds 
or other interest-bearing obligations of any state, or of any 
city with a population of two hundred thousand or more 
located outside of Nebraska which has not defaulted in the 
payment of principal or interest on any of its bonds or other 
interest-bearing obligations for a period in excess of ninety 
days within five years immediately preceding such invest- 
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ment or such other securities as the County Judge may ap- 
prove.” 


Subdivision (a) in the above section specifies bonds or other 
obligations of the United States of America, or United States postal 
savings. It would seem that this would cover only such direct obliga- 
tions of the government as would naturally fall within that classifi- 
cation. The classes of securities concerning which you inquire are 
not primary obligations of the government, but are only obligations 
by reason of acts of Congress pledging the credit of the United 
States to guarantee payment, 


It would occur to us that the classes of obligations concerning 
which you inquire might well be included in this section of the stat- 
ute, and undoubtedly the legislature would be willing to do this if 
it were called to their attention. 


Yours very truly, 


Paul F. Good, Attorney General, 
By E. Vail, Assistant Attorney General. 


DIVORCE—MEXICAN, VALIDITY OF 


November 14, 1934. 


Mr. B. Frank Watson, 
Attorney at Law, 
735 Stuart Building, 
Lincoln, Nebraska. 
Re: Validity of Mexican Divorce. 
Dear Mr. Watson: 


Answering your telephone inquiry concerning the above, this office 
has ruled that under certain restricted conditions a Mexican divorce 
may be valid. It requires the residence and actual presence of the 
parties in Mexico, however, before such divorce can be considered 
valid in the United States. 


In most instances, Mexican divorces for Americans, as I understand 
it, are granted without residence or even physical presence in Mexico. 
Under such circumstances the divorce would be treated as a nullity 
in any state in the United States of America, including Nebraska, 
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and if this was the only ground upon which the parties were relying 
for the dissolution of the marriage previously contracted, any mar- 
riage contracted in the United States thereafter would be bigamous. 


Very sincerely, 
Paul F. Good, Attorney General. 


BUILDING & LOAN ASSOCIATIONS—TRANSFER FROM 
STATE TO FEDERAL CHARTER 


November 16, 1934. 


Ilonorable I. H. Luikart, 
Superintendent of Banking, 
Building. 
Re: Transfer of building and loan from 
state to Federal charter. 


Dear Sir: 


You ask our opinion as to whether a building and loan associa- 
tion organized under Chapter 8, C. S. 1929, may change to a Federal 
charter without enabling state legislation and without the consent 
of the banking department. 


The authority for Federal incorporation of a building and loan 
associations is found in section 5 of the Home Owners Loan Act, 
(Congressional Laws, June 1933). Section 5 (1) of that act provides 
that any member of a Federal Home Loan Bank may convert itself 
into a Fedcral Savings and Loan Association upon a vote of its stock- 
holders as provided by the law under which it operates. In the case 
of banks under the supervision of the state banking department, 
no authority from the state is necessary to enable the bank to change 
from a state to a Federal charter. In Casey v. Galli, 94 U. S. 678, 680, 
it was held: 


“No authority from the state was necessary to enable 
the bank so to change its organization. The option to do 
that was given by the 44th Section of the Banking Act of 
Congress. 13 Stat, at L. 112. The power there conferred 
was ample, and its validity cannot be doubted. The act is 
silent as to any assent or permission by the State. It was 
as competent for Congress to authorize the transmutation 
as to create such institutions originally.” 
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It is our opinion that the same reasoning applies in the case 
of building and loan associations, and therefore, the act of Congress 
is sufficient authority, and a change does not require any state legis- 
lation or state consent. 


Section 5 (1) of the Home Owners Loan Act above referred 
to does require that the transmutation must be authorized by a 
vote of the stockholders of the association “as provided by the law 
under which it operates”. The change to be made is a change in 
the articles of incorporation. The required number of stockholders’ 
votes to change or amend the articles of incorporation of a 
building and loan association in this state is controlled by their 
respective articles. The statutory charter contains no provision 
upon this subject. The stockholders’ vote necessary to make the 
change, therefore, will be found in the respective articles of incor- 
poration of the building and loan associations. 


Yours very truly, 


Paul F. Good, Attorney General. 
By Daniel Stubbs, Assistant Attorney General. 


SCHOOLS—FUNDS—DEPOSIT IN CO-OPERATIVE ASSOCIATIONS 
UNAUTHORIZED 


November 16, 1934. 


Dr, J. C. Houchin, 
Secretary of School Board, 
Beaver Crossing, Nebraska. 
Re: Funds of school district. 
Dear Sir: 


Complying with your oral request for an opinion upon the mat- 
ter, I will say that in my opinion a school district treasurer has no 
authority to deposit school funds with any corporation or association 
other than a state or national bank, and any deposit made with them 
should be made in order to protect him from personal liability in 
case of loss, in conformity with Sections 77-2525-6 1933 Supplement to 
Compiled Statutes, which read as follows: 


“That any school district treasurer or township treas- 
urer may deposit the money received or held by him by vir- 
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tue of his office in some state or national bank situated in 
such school district or township or in some nearby city or 
village which has been approved as such depository by the 
governing body of such school district or township”. (77- 
2525) 


“Any such banks may apply for the privilege of keeping 
such moneys. All such deposits shall be subject to payment 
on check when demanded by the district or township treas- 
urer. It shall be the duty of the school district board or 
township board to act upon such application.” (77-2526) 


A deposit in a credit co-operative association is not authorized 
by law. 
Sincerely yours, 
Paul F. Good, Attorney General. 
By Geo, W. Ayres, Assistant Attorney General. 


IRRIGATION—STRUCTURES ON STATE HIGHWAYS— 
DUTY TO MAINTAIN 


December 4, 1934. 
Mr. A. T. Lobdell, . 
Department of Roads & Irrigation, 
Acting State Engineer, 


Building. 

Dear Sir: Re: Responsibility of state to maintain ir- 
rigation structures on the state high- 
ways. 


You ask our opinion as to whether the state is responsible for 
maintaining irrigation structures on the state highway systems. 


We are of opinion that bridges and other structures erected 
to permit an irrigation canal to intersect a highway must be main- 
tained by the irrigation company. There is no doubt that this is 
true as to county highways under county supervision. State ex rel 
Dawson County vs. Dawson County Irrigation Company, 125 Neb. 
836. Section 46-619, Compiled Supplement, 1933, enacted after the 
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above case was decided, places the responsibility in the premises 
upon the irrigation companies, The only doubt is as to whether 
that section is applicable only to county highways, thereby excepting 
state highways. However, if this is true, it is also true of all other 
laws upon the subject, and the question is left unregulated by stat- 
ute. In that case the common law is applicable, Dawson County v. 
Dawson County Irrigation Co., 104 Neb. 137, and the common law 
imposes the instant duty upon the irrigation company. Dawson 
County Irrigation Co., supra; State ex rel County of Dawson v. Daw- 
son County Irrigation Company, supra. 


Yours truly, 
Paul F. Good, Attorney General, 
By Daniel Stubbs, Assistant Attorney General. 


COUNTY OFFICERS—BONDS—ENGROSSED BILL RULES 


December 2, 1934. 


Mr, Charles L. Whitney, 
County Attorney, 
Aurora, Nebraska. 


Dear Sir: 


We are in receipt of your letter wherein you refer to House 
Roll No. 175, passed by the 49th sassion of the Nebraska Legislature, 
which bill became known as Chapter 115 of the 1933 Session Laws 
of Nebraska, and which is now identified as section 12-119, Compiled 
Statutes Supplement of Nebraska for 1933. 


We have checked the 1933 Supplement to our statute with the 
engrossed bill which is on file in the office of the Secretary of State. 
We find that there is one error in the 1933 supplement, in so far 
as section 12-119 is concerned. The supplement reads in part: 


“Each sheriff in counties of less than twenty thousand inhab- 
itants, $10,000;” 


This should read, 


“Each sheriff in counties of less than twenty thousand in- 
habitants, $5,000;” 
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So far as the remaining content of this section of the Sup- 
plement is concerned, it is identical with the engrossed bill. There- 
fore, our statute requires that county commissioners or county super- 
visors in counties where the population is over ten and less than fifty 
thousand inhabitants, shall give bond in the sum of $10,000.00. 


Yours very truly, 
Paul F. Good, Attorney General, 
By Paul P. Chaney, Assistant Attorney General 


RECONSTRUCTION FINANCE CORPORATION—TAXATION 


December 6, 1934. 


Mr, W. H. Smith, 
State Tax Commissioner, 


Building. 

Re: Taxation of preferred stock sold by 
banks to Reconstruction Finance Cor- 
poration. 

Dear Sir: 


We have had a number of inquiries from national banks with 
reference to preferred stock sold to the Reconstruction Finance Cor- 
poration, and asking whether such stock may be assessed locally 
against the banks issuing the same. 


Our law does not tax the assets of banks directly, but taxes 
the shares of the stockholders, and requires payment of the amount 
due by the bank, giving the bank a lien on the shares for the amount 
of the tax. 


Since the Reconstruction Finance Corporation owns preferred 
stock in many banks, it is important to be considered whether or 
not the law will permit local taxation against this agency. 


It is a well established principle of law that the United States 
Government may not tax any state agency or instrumentality, nor 
may a state or its subdivisions tax any instrumentality or agency 
of the United States Government. This principle is founded upon 
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the fundamental doctrine that the right of taxation is capable of 
such use or abuse as to impair, if not destroy, the vigor of the in- 
strumentality in question, and may prevent it from accomplishing the 
purposes for which it was intended. McCulloch v. Maryland, 4 Wheaton 
816. This general proposition is often summed up in the maxim that 
the power to tax is the power to destroy. As pointed out, this doc- 
trine is exerted not only in favor of the federal government, but in 
favor of a state government as well. This office has recently in- 
voked this principle in support of its contention that the income 
derived from the use of the college dormitory at the Peru Normal 
School, as well as at the Wayne Normal School, might not be sub- 
jected to federal income tax, and this claim has been upheld by the 
federal government, 


Passing to the matter under consideration, it would seem to 
the writer that the case of Clallam County v. United States, 262 
U. S. 814, would be controlling. In that case it appears that the 
United States Spruce Corporation was formed under general au- 
thority of Congress to expedite the production and purchase of air- 
craft material. There was no element of private profit, but the 
corporation was conducted solely for a public purpose. It was at- 
tempted to tax this corporation but state authority to do so was 
denied, In the matter under consideration here, the Reconstruction 
Finance Corporation is chartered directly by Congress for a public 
purpose of the greatest concern to the welfare of the nation as a 
whole. We cannot conceive that it would be held to be other than 
an instrumentality of the government, or that the United States 
Supreme Court would permit its taxation on any opposite theory. 
We are confirmed in this view by the language of the Congress in 
enacting the law under which it is chartered, which expressly pro- 
vides (Act of January 22, 1932, Section 10) that the corporation, 
including its franchise, its capital, reserves and surplus, and its 
income, shall be exempt from taxation whether by the United States 
or by state or local taxing authorities, except as to real estate. We 
take it that when it was provided that the corporation should be 
exempt from taxation, that this was intended to cover all of its prop- 
erty and assets except as exempted, and that the word “including” was 
introduced merely to emphasize certain details upon which it was 
desired to lay stress. We think the conclusion to which we have 
come is entirely in harmony with the long series of decisions with 
respect to the taxation of shares of stock in National Banks, and, 
while it would take too long to examine and collate these decisions 
within the scope of this opinion, reference is made to this line of 
authorities, 
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While, of course, the consideration is not controlling, it should 
be remembered that the federal government, acting through the 
Reconstruction Finance Corporation, is doing its utmost to promote 
the recovery of the banking business, as well as other fundamental 
business activities. 


Under these circumstances the state should not assert the right 
of taxation upon its instrumentalities without a clear basis therefor, 
as this might operate to impede and hinder accomplishment of the 
end sought, which is one in which the people of our state have an 
equal interest with the people of the nation in general. 


It will, of course, be understood that where preferred stock has 
been issued to an individual, and has been pledged by him to the 
Reconstruction Finance Corporation, so that the ownership still re- 
mains in the individual, the above considerations do not apply so 
far as the individual is concerned, and he is, in our judgment, sub- 
ject to taxation thereon. We understand that this is the situation 
which exists with regard to banks chartered under our state banking 
laws. 


Yours very truly, 


Paul F. Good, Attorney General. 
By E. Vail, Assistant Attorney General. 
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